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Preface

If you are like most people, you have never asked: “What do sex-fair health
services look like?” As a matter of fact, when we first asked this question in 1980,
we fonnd that no one was asking, much Iess answering, this question. Recognizing
this, we began research to look at these issues, especially as they arose in the context
of school and college health services.

Nine years have passed since we began work on this project, and seven years
have passed since the bulk of the text was drafted. Much has changed during that
time. For example, a 1984 U.S. Supreme Court decision (Grove City v. Bell) se-
verely limited the application of Title IX, the law prohibiting sex discrimination in
federally funded educaiion programs. Four years later, in 1988, the U.S. Congress
o erturned the Greve Cigy decision by enacting the Civil Rights Restoration Act,
which restored institutionwide coverage to schools and colleges receiving federal
funds.* In addition, during this time the role of schools in providing health services
for youngsters greatly expanded—und now some elementary and secondary schools
provide comprehencive health services for boys and girls.

One thing has not changed, however: there is still little information about how
to assess how fair and cquitable health services are for boys and girls, for men and
women. This book begins to fill that void.

While the primary focus of this book is on education-provided health services,
health care providers across the board will {ind relevant analyses a 1d information
on the following pages. Many of the issues are essentially the same no matter what
the setting—a school clinic, a community health facility, an emergency room, or a
doctor’s office.

We have been asked why we focused on education-provided health services.
There is a twofold answer .o this question. First, our funding for this project came
from the Women's Educ.iional Equity Act (WEEA) program of the U.S. Depart-
ment of Education. Second, the federal law (Title IX of the Educatior. Ariend-
ments of 1972) that prohibits sex discrimination in federally assisted &ducation
programs provides the lcgal underpinnings and a solid frame of reference for
analyzing what sex-fair health services look like.

* The Civil Rights Restoration Act also restored broad coverage to other laws guaranteeing
equal opportunity—Title VI of the Civil Rights Act (race and national origin), section 504
of the Rehabilitation Act (handicap), end the Age Discrimination Act, as well as Title IX of
the Education Amendments of 1972 (sex).
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Preface

History of This Project

The long history of the development of this book began in 1980, when the Health
Equity Project, which I directed, received funding from the WEEA program. Afier
successfully completing a bureaucratic marathon, the manuscript was approved for
publication in 1987, Following this approval, I updated the manuscript where
possible and prepared it for final publication.

Our task was complicated by congressional consideration of the Civil Rights
Restoration Act. By enacting this law in March of 1988, the Congress made clear
that all parts of schools and colleges receiving federal dollars must be
nondiscriminatory. In other words, school and college health services must be sex-
fair if the institution gets any federal money—even though the health services
themselves do not directly reccive any federal funds. @have updated the manuscript
to reflect this broad coverage of the law.

The initial draft of this guide to ensuring sex-fair ealth services in schnols and
colleges was the result of more than two years of intensive research and analysis.
The Health Equity Project began operations in the fall of 1980 and disbanded two
years later, after the draft of this book was submitied for publication. The project
was formed to identify issucs regarding Tide IX and health services for women and
girls and to suggest option< and strategies for institutional change.

To accomplish this goal, project staff visited two dozen schools, colleges, and
depariments of education. Well over a hundred additional schools and colleges
provided information in response to direct requests and a widely circulated “call for
information,”

Project staff interviewed and spoke with hundreds of administrators, Title IX
expents, health care providers, association representatives, students, teachers,
counselors, members of women's organizations, and others concerned with educa-
tion and the health services needed by children, adolescents, and young adults.
Consultations to identify concerns of special importance to minority women were
held. Scores of official documents (including complaints, letters of finding, and the
legislative and regulatory history of Title IX) were read and analyzed to identify
any information that might proviue guidance to the project’s efforts. Finally,
project staff reviewed hundreds of books and journals, and thousands of pages of
statistics and analyses, seeking information relevant to sex equity in health serv-
ices, especially sesvices provided by schools and colleges.

Despite these intense research efforts, we found that helpful information was
suronisingly scarce. Although women's health care was receiving increased public
attention, no one had taken a comprehensive “civil rights” look at the problems.
And while there were some excellent materials on the health care needs of women,
10 one was 'voking at these issues from a sex-equity perspective. This omission
was striking , especially at the college level, where many student health services are
exceptional. y responsive to their consumers—students. At the same time, the very
absence of this type of information provided us with an additional incentive to
move forward with the project’s work, inorder to build a framework to guide future
efforts to improve the quality of health care by identifying and eliminating sex bias
and discrimination.

Following approval of this manuscript for publication in 1987, 1 v; Jated the
manuscript, with assistance from the staff of the Equality Center, which I direct.
Because of the size of the text, we focused on adding new information where the
statistics or trends have changed significantly: resources did not permit a comore-
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hensive updating of every fact or figure cited in the text. In some instances, we
added references to new articles and sources in the Bibliography, rather than in the
text itself.

I'especially regret that this book cannot address more thoroughly the important
issuc of AIDS and HIV infection. Few people had heard of AIDS in 1982, when the
original manuscript was completed. Although some references o AIDS have been
added to the text, we want to flag this issue as one that deserves much closer study
and thought: AIDS is life-threatening, and the differences in infection rates by race
and sex make AIDS and AIDS prevention an important sex-equity and race-equity
issuc.
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Introduction

“A girl has to leave the minute her pregnancy shows. She can’t come back,
even if she gets married.”
—Chicago high school student*

“There is an on-site doctor for the men's, but not the women's, basketbal!
games. Afemale basketball player who received an eye injuryduring a game
received prompt medical care only because it happened at an away game—
and the opposing team had @ doctor on hand.”

—Coach at a large northwestern university

“If she’s old enough io play, she's old enough to pay.”
—California junior high school maie talking
about a pregnant cleven year old

“The health center is great. I called up last year and asked 1o see the
gynecologistandwas told: Young lady, if youwant birta control pills, don’ t
come here.’ Well, I hadn't even meniioned birth control. I didn’ t want birth
control, and what right does some receptionist have 1o know what I want

anyway! "
—Illinois college student

“The policy is to have separate health education classes for boys and girls.
even when the content of the classes is the same. In fact, however, some
schools don't teach the boys anything in the sex areas.”

—East Coast health educator

“In response [to state rules ; *quiring all female, but not male, students
between ages fifteen and thirty-five to be immunized against rubella], the
university threatened to expel thirty freshman female students who had not
complied. The university backed down after the American Civil Liberties
Union protested and eventually changed the policy to require males as well
as females to be immunized.”

—New England state ACLU director

*The quotations and the examples of school policies and practices in this manual are drawn
primarily from inter1ews conducted while researching these issues during 1980-82; from
Title IX and othe: cumplaints filed with the Office for Civil Rights; from newspaper articles
and other reports; and from materials provided to the project by students, admnistrators,
health care providers, faculty, parents, and others concerned with these issues. Many people
shared their candid observations on the condition that neither they nor their institution be
identified by name.
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“One handicapped pregnant girl showed up in the special program for
pregrant teens. They got a special education teacher for the program, and
row pregnani disabled girls are coming out of the woodwork. 1 guess they
Just dropped out of school before.”

—West Coast cor: dinator of programs for pregnant teens

The. e examples are the tip of the iceberg. Inequitable health care for boys and girls,
men and women, is surprisingly commonplace. Despite this, health care providers,
civil rights gaoups, educators, and even women's rights advocates have largely
overlooked these issues.

In the past twenty years, women’s health care has received increased attention,
Lawsuits and front-page articles on issues from the Dalkon Shield to toxic shock
syndrome have proliferated. Congress has held numerous hearings on women's
health issues. Andregulatmhameshavebemwagedamundsuchprevieusly
obscure topics as the information that drug companies must include with prescrip-
tions of birth control pills. Despite this substantial atiention and the millions of
people involved, this book is a first: no one has ever before attempted to compare
the health services that girls and boys, women and men, receive to assess whether
or not those services are sex fair.

This has been true in large part because sex discrimination in inost health
services has been—and continues to be—perfectly legal. One of the few places
where inequitable health services for females and malesis not legalis inschools and
colleges that are covered by Title IX of the 1972 Education Amendments. Title IX
prohibits sex discrimination in schools and colleges receiving federal funds. It
covers all aspects of education programs—from admissions to athletics to health
services for students.* Yeteven in institutions covered by Tide IX, changes aimed
al ensuring sex-fair health services are hampered by inertia, by apathy, and by a
general lack of understanding of just what sex discrimination in health looks like,
much less what to do about it.

By looking closely at the situation in schools and colleges, this book highlights
changrs that could be made clsewhere as well—in hospitals, in public hez th
facilities, and even in doctors’ offices. In some cases, obscure or unenforced s_dte
or federal laws also forbid sex discrimination in health services. But no one is
watching, and the= issues have not received the public attention they merit.

There are m2 y unanswered questions about what constitutes sex-fair health
services and what should be done to remedy inequities once they areidentified. The
following pages begin 10 ~nswer these questions—by identifying ways torecognize
sex-based inequities in these services and suggesting ways to provide equitable
health services for both sexes.

This manual provides the first extensive civil rights vie w of sex discrimination
in health services—what it is and what can be done to eliminate it. The focus is on
issues that arise in schools and colleges because of the protections that Title IX
provides to students.

There are few precedents, and applying Title IX to health services is far from
an exact science. In many cases, the process of gathering t'i¢ information to assess
sex equity will in itself point to clear solutions: for example, if discriminatory
insurance coverage is identified, the remedy is to negotiate anew nondiscriminatory

*The specific provizions of Title IX are explained more fully in the next section of this
chapter. Relevant portions of the actual regulation and statute are in appendix A.
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policy. In other instances, where the solutions may not be immediately clear, it is
hoped that the process of gathering information and attempting todefine and resolve
problems will point to remedies. The first step in solving a problem is to identfy
it, and this manual will assist in that important process.

Most school ané college health care providers sincerely care about the health
and well-being of students and, asa result, are likely to respond positively to efforts
to upgrade the quality of care they provide by ensuring that their services, policies,
and practices are sex fair.

Who Should Read This Manual?

The list of people who could benefit from taking a closer look at sex-fair heaith
services is long: parents czncerned about their children’s welfare; high school and
college students who think that the healili care they receive from their school is
inadequate or biased; health care providers looking for ways to improve the quality
of care they give to their patients; teachers and administrators who care; poli-
cymakers who create programs and make and enforce 1aws; members of women’s
organizations and advocates for equal opportunity who want to identify and change
discriminatory and unfair health services; and others who believe that it takes
healthy citizens to produce a healthy society.

This manual provides a way for anyone concerned with health services—as a
consumer, as a provider, or as an administrator—to evaluate health services and
begin to identify ways to make them more equitable for girls and boys, for women
and men.

This information is not just for females, although the emphasis is on girls and
women because they are more likely to experience sex discrimination. Also,
women have unique health needs because they get pregnant and bear children.
Adult women are more likely than men to be poor and to have health problems
associated with poverty. The children (both male and fema'e) of the many low-
income women who head families face special health risks. And the top rungs of
the health care professions, the dociors, have until recently virtually excluded
women.*

However, men and boys can also experience exclusion and bizs in health care.
For example, in the area of mental health, males are often the last toreceive the help
they need, both beczuse of their own reluctance to seck assistance and because of
societal stereotypes about “real men.” Moreover, because fathers care about their
daughters, just as mothers care about their sons, they can vicariously experience
discrimination against women and girls. Finally, for men or women who belicve
thatproviding more equitable health services for both sexes will improve health care
in general, this book provides suggestions for change.

The health care that women receive and the knowledge they have about health
care profoundly affect the health of their children. Women bear children and are
usually the primary caretakers who mold the next generation’s attitudes about
health care. Itis typicallv the mother, not the father, who takes the sick child to the
doctor or clinic, who provides the child with health information, and who ministers
to the injured child.

*The major reason for the increase in the number of women doctors is the Title IX provision
forbidding sex discrimination in admission to professional schools, including medical
schools. This provision was foreshadowed by a 1971 amendment to the Public Health
Service Act prohibiting sex discrimination in admission to medical schools.
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Introduction

The relationship between the mother’s education and the health of her children
s striking. The more education a woman has, the more likely she is to get early
prenatal care—and early prenatal care isa key ingredient in having a healthy baby
{Kleinman, 19871.* Also, children of highly educated mothers are much more
likely to receive medical or dental care than children of mothers with little
education. Thisis trueregardless of the family's income and whether ornot the child
lives with the mother only. In fact, achild witha poorly educated mother in a high-
income family is no more likely to have received care than a child with a poorly
educated mother in a low-income family [PHS/HHS, 1981b). Improving the health
care women reccive and sharpening their awareness and attitudes about health
services upgrade the health of all family members.

What Are Sex-Fair Health Services?

School health services that are not sex fair can take many different forms, both
biatant and subtie. For example:

* Outright discrimination against pregnant teens by schools that expel them - 1
track them into second-rate “special programs™—Ileaving young mothers
educationally and economically stunted as they bring up their children,

* The total absence of services that enly girls and women need, such as
gynecological care at the college level—a simation that can allow serious
problems to continue undetected, discourage responsible contraceptive deci-
sions, and make early prenatal care more difficult.

* Providing doctors and good medical care for the boys’ butnot the girls” athletic
teams—resulting in inferior care for injured female athletes,

» lIgnoring or overlooking problems of special importance to females, such as
rape, domestic violence, and incest—Ileaving girls and women without the
services they need to recover from these traumatic experiences, experiences
that fewer males evar face.

Sex-fair bealth services meet the health needs of females and malesto the same
extent. In practice, this means treating boys and girls the same when they have the
same needs and treating them equally well when their needs are different.

In some cases, sex-fair health services means providing exactly the same
servires to both sexes. An example of this is treatment for the comman coldora
broken arm.

In vther cases, providing exactly the same health services for gius and boys, for
women and men, is exactly the wrong thingto do. Thisis especially true where there
are reai physical differences between the females and males. For example, most
women will become p..gnant at some point in their lives and require prenatal and
obstetrical care. Also, routine gynecological care is anecessary component of good
»-27ith care for young women, cven if they are not pregnant or sexually active. Most
young men, by contrast, do not have comparable routine health needs of this

magnitude.

* Abbreviated bibliographic references appear in brackets throughout the text. In sources
with multiple authors, oniy the initial author’s name is listed. For complete refercnces, see
the Bibliography at the end of this book.
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Where the health needs of women and men differ, providing sex-fair health
services means meeting the health needs of both sexes equally. For example, if a
college health service provides gencral health care for students, including preven-
tive care, does it cover routine gynecological care for women?

In other cases, providing sex-fair health services meaus making sure that
needed health services are equally available to both sexes, even though one sex may
use these services more frequently. For example, many high school and college
students (both female and male) are sexuvally active and are consequently interested
in preventing unwanted pregnancics and protecting themselves from AIDS and
sexually transmitted discases. Because most birth control methods are female
centered and because females bear the physical burden of unwanted pregnancies,
family planning services typically serve far more women than men. However,
males need this information and these services as well. If family planning services
exist, they should be equally available to men as well as women. But the absence
of family planning services imposes a special burden on women.

Another example of services nceded by both sexes but fregr~~ilv used
primarily by one sex is mental health. Because of sex stereotypes a 1s about
being “real men,” males are less likely to use counseling services tha .. ales. At
the same time, the necd o7 boys for these services may be very real. Special outreach
efforts can encourage 1nales as well as females to use available mental health
services.

Inequitable health services can result from treating females and males alike
when there are important average sex differences—as well as from treating them
differently when thei: problems and needs are essentially the same. In looking at
sex differences. it i, important to be skeptical of sweeping generalizations, espe-
cially when perceived difierences are used to limit services to one sex or the other.
While some sex differences (most obviously, the reproductive organs of men and
women) are biological (“‘nature”™), many sex differences are caused by socictal
factors (“nurture™). Forexample, average male-female differesces in drug use can
be largely attributed to socialization, not biology. In other areas, such as the
prevalence of emotional or mental conditions, some average differences appear o
be due to nature and others due to nurture, Still other supposed sex differences are
the result of poorly constructed studies that reflect the biascs of the tesearcher rather
than actual male-female differcnces. And finally, i louking at sex differences itis
important to keep in mind that many apparent differences are actually averages that
may not apply to an individual boy or girl. For exampie, while on average boys use
heroin more frequently than girls do, an individual girl might use heroin much more
often than the typical male addict does.

This book presents a framework for (a) gathering information about health services
that educational institutions provide to students, (b) evaluating whether or not these
services are sex fair, and (c) identifying and implementing needed changes.

Chapter 2 discusses Title IX's mandate for nondiscrimination in schools,
colleges, and other education programs or activities receiving federal financial
assistance. Chapters 3-10 then outline services frequently offered by schools and/
or colleges and provide step-by-step assistance in gathering information to assess
sex equity in each of eight areas:
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* pregnant students and schools

* sex education and birth control services and programs

gynecological and reproductive health care

student health insurance

sports medicine

alcohol- and drug-abuse services and programs

mental health services

»

other health services and programs (including such things as immunization and
dental services)

Chapter 11, the conclusion, provides a suminary of the principles for evaluating sex
fairness in each of these eighi areas.

Finally, appen.Xix A outlines the provisions in the Title IX statute and regulation
relevant to health services; appendix B contains model assessment tools, or charts,
that are keyed to gather the information outlined in the eight substantive chapters;
and the Bibliography lisis pertinent sources and references.
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Title IX’s Mandate
for Nondiscrimination

Title IX of the Education Amendments of 1972 prohibits sex discrimination against
students and employees in federally assisted education programs. The key section
of Title IX states:

No person in the United States shall, on the basis of sex, be excluaed from
participation in, be denied the benefits of, or Fe subjected to discrimination
under any education program or activity receiving Federal financial assis-
tance ®

The U.S. Congress forcefully clarified the scope of coverage of Title IX (as well
as other laws prohibiting discrimination) in 1988, when it enacted the Civil Rights
Restoration Act, overturning the U.S. Supreme Court’s 1984 Grove City decision
and overriding President Ronald Reagan's veto of this bill.

Congress enacted the Civil Rights Restoration Act “to restore . . . broad,
institution-wide application” of civil rights laws, including Title IX. This act makes
clear that all parts of a college or school system must comply with Title IX and other
civil rights laws if any part of the institution or system receives federal funds.

This institutionwide coverage is especially important for the topic of this
book—health services. Although few school or college health services directly
receive fcderal money, virually every college (whether public or private) and every
public school system in the country reccive federal funding. All these schools and
colleges must comply with Title IX and provide sex-fain services to their students.

Title IX was passed because Congress recognizea that there was massive
discrimination against girls and women by schools and colleges. Atthe same time,
because it is also possible for males to face sex discrimination, men and boysare also
protected from sex discrimination in education by Title IX.

Although Title IX has been on the books for more than seventeen years, there
is surprisingly little concrete guidance, other than the stamte and regulation
themselves, regarding how to apply the law in the area of health services. The major
conclusion reached after reviewing hundreds of complaints and official documents
is that sex discrimination in health services has received scant attention from either
the public or the government agencies responsible for ¢nforcing the law. Muny
students ard administrators are unaware that Tide IX covers health services
provided in schools and colleges.

*Quotations in this book from Title IX or its regulation are set off in italic type.
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In fact, until recently, there have been even fewer specific complaints and
rulings under Title IX regarding health services than one might expect, given the
degree of attention these issucs received during congressional consideration of the
law and the subsequent development of the Title IX regulation.* Thene was some
mention of health services in the legislative history of the law. For example, inthe
1971 debate of Title IX"s forerunner, the Senate sponsor of the bill, Senator Birch
Bayh, deplered the then-widespread discrimination against women in admission to
medical schools and health training programs as a waste of walent in providing
quality health care. Many of the ten thousand commenters on the draft Title IX
regulation in 1974 discussed the health-related provisions in the regulation. During
the 1975 congressional hearings on the regulation, a number of health-related issues
were discussed, including pregnancy, termination of pregnancy, and athletic
opportunitics. And, during 1984-88 congressional consideration of the Civil
Rights Restoration Act, there were major debates about abortion and insurance
coverage under Title IX.

Title IX: Coverage and Exemptions

The rezulation spelling out the specific requirements of Title IX was issuedin 1975,
following extensive public comment and congressional debate on the issue, When
the Department of Education was created, this regulation was recodified [OCR/ED,
1980a]. The regulation covers virtually every aspect of education—admission to
institutions; how students are treated in programs, courses, and other institutional
activities ard services; and employment.+ Additionally, the Civil Rights Restora-
tion Act, enacied in 1988, contains further provisions, including several that are
health related.

Appendix A summarizes the provisions in the regulation and the Civil Rights
Restoration Act that are especially relevant to applying Title IX w© heaith services.

Any school or college (or other institution or organization) that receives federal
education funds in the form of a grant, loan, or contract (other than a contract of
insurance or guaranty) is required to comply with Title IX. This includes kinder-
gartens, vocational schools, junior and community colleges, four-year colleges,
universities, and graduate and professional schools. At the higher education level,
Pell Grantsare considered federal financial assistance and trigger Title IX coverage.
Private as well as public institutions are covered by Tide IX if they accept federal
education funds. In addition, state and local governments, profit and nonprofit
groups, and other people or organizations that accept federal education funds are
covered by Title (X.

Several spe:ific exemptions 1o Title IX are written into the statute. The most
important exemption in the arez of health services is the religiou. exemption, A
school or college controlle ; by a religious organization may be eligibie for an
exemption from sections of the Title IX regulation that conflict with 2 specific

*Most of the health-related Title IX complaints that have been filed address pregnancy
discrimination in student health insurance policies. By the end of 1988, over 1,800 such
complaints had been logged in by the Office for Civil Rights.

TAlthough this book addresses sex-fair health services, Title IX also prohibits employment
discrimination against the health care providers at a school. This coverage of employment
was affirmed by the U.S. Supreme Court in 1982 {North Haven Board of Educationv Bell].
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religious tenet of the controlling organization. This exemption was originally
included as a part of the Title IX statute to exempt divinity schools. The two most
frequent areas for requesting this exemption are admission to training progrars for
the ministry and differential treatment of pregnant students and employees, particu-
larly if unmarried.

This religious exemption is very limited: it applies only to schools controlled
by (not just affilizted with) religious organizations. To receive an exemption, the
highest ranking official of the school must write to the Office for Civil Rights
(OCR), _pecifically identifying the section of the regulation and the religious tenet.
Further, the exemption is limited to any specific part or parts of the reguiation that
conflict with the school’s religious tenets: it is not a blanket cxemption from the
entire Title IX regulation. Finally, only a religious tenet can justify an excmption:
sex discrimination for reasons of custom, convenience, or administrative rule does
not qualify the institution for this exemption.

What follows is a series of questions that will enable you to determine if an
institution is eligible for a religious exemption under Title IX. Use appendix B
(Madel Assessment Tools) to record answers to these questions.

Use the firstchart in Zppendix B to collectinformation about Title IX's refigious
exemption. First, find out 1f the highest ranking official has written t0 OCR, as the
regulation requires. (See Question 1.¥) If YES, obtain a copy of the letter
requesting the exemption and a copy of the response, if any, from OCR. Then
identify any specific sections of the regulation fros: which the institution is exempt
(Question 2) and the religious tenet that justifies the exemption (Question 3).

A sccond important exemption is for sex education classes. The regulation
specifically permits “portionsof classes in elementary and secondary schools which
deal exclusively with hzman sexuality” to be single sex. The regulation does not
require ¢hat a school provide sex education insiruction at all, and it does not require
that any courses offereci be single sex. Rather, it simply permits elementary and
secondary schools that have human sexuality or sex cducation programs to have the
option of separating the boys and the girls for portions dealing exclusively with
human sexuality.

Thisexemption is narrow. The fact that one segment of a broader course (such
as physical education or health education) deals with human sexuality does not
jusufy making the entire course or program single sex. Further, this exemption
applies only at the elementary and secondary levels; courses or programs dealing
with human sexuality at the college level must be coeducational.

This human sexuality exemption first appeared about a month after the June 20,
1974, issuance of the proposed regulation, on July 12, when HEW (U. S. Depart-
ment of Health, Education, and Welfare) published a “clarification” of the draft
regulation, saying that “sessions involving sex education” in elementary and
secondary schools could be held separately for boys and girls. A year later, the final
regulation published by HEW said: “Portions of classes in clementary and
secondary schools which deal exclusively with human sexuality may be conducted
in separate sessicns for boys and girls.” According to the offic 4l analysis that was
putblished with the final regulation,

*The numbered questions appearing in the margins throughout this book correspond to
specific items in the model assessment tools (charts) in appendix B. The text of this manual
discusses each item included in the charts. Record the answer to each question on the
appropriate chart in appendix B.

Question 1. If the inst-
tution is eligible for a reli-
gious exemption under Title
IX, has the highest ranking
official written to the Office
for Civil Rights requesting
it?

—d

Question 2. Identifyany
specific sectionsof the regu-
lation from which the insti-
tution is exemptL.

Question 3. Identify the
religious tenet that justifies
the exemption,
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the present langrage {in the regulation] more precisely identifies the materials
which may be taught separately as that dealing “exclusively with human
sexuality.” It should be stressed, of course, that neither the proposed regula-
tion nor these final provisions require schools to offer sex education classes.
Rather, the regulation specifically allows particular portions of any such
classes that a school district elects to offer to be offered separately to boys and
girls. {OCR/HEW, 1975, pp. 24132-33]

The 1988 Civil Rights Restoration Act contains new provisions regarding
abortion that modify previous Title IX standards. Specifically, a person cannot be
penalized for secking an abortion or having had a legal abertion. While institutions
can provide abortion-related services if they wish, they can refuse o provide,
perform or pay for abortion benefits or services.

In addition, schools may take actions that world otherwise e defined as
discriminatory under Title IX if they are remedying previous discrimination,
Specifically, the regulation permits schools to take voluntary affirmative actior 1o
overcome the effects of past discrimination or “limited participation” by one sex or
the other. A vital characteristic of affirmative action is that it benefits those people
who have traditionally received fewer opportunitics. For exampie, if the sports
medicine services for females have been less adequate than those for males, special
affirmative efforts to improve services for females are in order. Similarly, .f males
have received fewer mental health services than their female classmates, even
though males’ overall need was as great, affirmative efforts o reach the male
population more adequately are both in order and specifically encouraged by Title
IX.

There are several other exemptions from the regulation that are not relevant to
a discussion of health services—such as admission to private undergraduate
colieges and admission to the U.S. military academies.

Enforcement of the Law

Individuals who believe that an institution has discri _..ated against them on the
hasis of sex can file a complaint with OCR, which then investigates the complaint,
attempting to resolve the problem through informal conciliation an. versuasion. If
this fails to remedy the discrimination, OCR may either hold forma hearings or
refer the case to the Justice Department for enforcement by court action, If
discrimiration is found, the institution’s federal funds can be terminated.

In addition, individuals have a private right to sue institutions for discrimina-
tion. That s, a person can sue schools directly, bypassing the federal administrative
enforcement procedures. The U.S. Supreme Court upheld this right in 1979
[Cannon v. University of Chicago).

Major responsibility for enforcing Title IX lies with the Office for Civil Rights
of the Depantment of Education. The legal sanctions for not complying with Title
IX are identical to those for not complying with Title VIofthe Civil Rights Act. The
govemment may delay awarding funds, revoke current awards, or debar institutions
fromeligibility for future awards. In addition, the Justice Department may bring suit
at the Department of Education’s request. These sanctions are consistent with the
principle underlying Title IX and other civil rights laws—that federal funds should
not be used to support discriminatory actions.




Although these penalties—termination of the federal funding upon whichmost
schools and colleges rely heavily—are severe, they are by nomeans applied lightly.
The statute itself requires that the government first attempt to resolve any discrimi-
nation problems wrough informal conciliation and persuasion. In fact, despite the
fact that Title IX has been on the books for more than seventeen years, no federal
funds have ever been terminated on the grounds that a school has discriminated
against its students on the basis of sex.

Discrimination on the Basis of R..ce,
Color, National Origin, and Handicap

Title IX was directly patierned on Title VI of the 1964 Civil Rights Act, which
prohibits discrimination on the basis of race, color, or national origin in programs
recciving federal financial assistance. At the same time, Title VI differs from Title
IX in several imporant ways. Title VI prohibits discrimination in ail programs
receiving federal finarcial assistance, *hile Title IX coverage islimiteC w0 education
assistance. Therefore, Title VI typically covers many programs and activities in
hospitals, prisons, and other entities, whife Title IX covers only education programs
and activities. (At the same time, Title IX does cover institutions other than schools
if they receive federal educuiion funding.)

Because Title iX and Titc V1 exist side-by-side, minority women and giris are
doubly protected from discrimination. If they meet discrimination in school or
coliege health services because of both their sex and their race, they ha.¢ legni
recours~ under both these statutes. In some cases the health needs and concerns of
minority women may differ from those of either minority m.cn or white women. In
other cases, stereotypes that health care providers have about minority women or
men can affect the health care they receive.

Discrimination against a person with a disability in any program or activity
receiving federal financial assistance is prohibited by section 504 of the 1973
Rehabilitation Act. This law is also patterned on Title VI's prohibitions of racial
discrimination. The definition of a “handicapped person” is very broad under this
statute and includes “any person who (i) has a physical or mental impairment which
substantially limits one or more major life activities, (ii) has a record of such an
impairment, or (iii) is regarded as having such an impairment.”

A handicapped or disabled student who confronts discrimination based on both
sex and disability could seek relief under both Title IX and section 504. Inaddition,
at the clementary and secondary school levels, the Education for Ail Handicapped
Children Act (Public Law 94-142) ensures the availability of a fice, appropriate
public education toall handicapped children requiring special education and related
services. Both Section 504 and the Education for All Handicapped Children Act
contain important provisions, including procedural saizguards, that often make
them the most efficient remedy to discrimination in situations when they apply,
even it there is also discrimination on the basis of race ur sex.

When student health services are examined for sex discrimination, it might be
useful to examine the services for discrimination on the basis of race, national
origin, and disability as well. While this book focuses on sex-fair services, it can
also be used to provide general guidance for identifying and climinating other forms
of inequitable health services.

7.2

o a

 Title IX's Mandate for Nondjscrimination.
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State Laws That Complement Title IX

In many states, Title IX's prohibitions against sex discrimination in schools and
colleges are complemcnted by state laws. For example, according to our 1981
survey of state laws,

* Some states (such as Montana, Pennsylvania, and New York) have laws that
specifically prohibit sex discrimination in one or more aspect of health care.

= Some states have laws similar 1o Title IX that specifically prohibit sex
discrimination in education and by educational institutions rueeiving state
financial assistance. These states include Pennsylvania, Hawaii, Iowa, and
Minnesota.

* The public accommodations laws of many states apparently prohibit sex
discrimination by providers of health care (including schools and colleges)
and/or by educational institutions themselves. This application of public
accommodations laws, while fairly clear from the staiutory language, has
cvidently not been tested inahecwmorappliedbystasehmnanrightsagencies.
States with relevant public accommodations laws include Kansas, Rhode
Island, fowa, Idaho, Washingion, California, and Maryland.

* Many states have statules that prohibit or lim 't discrimination in insurar.ce on
the basis of sex, in.tuding health insurance policies issued to students. States
with such laws include Colorado, Califomia, Florida, Arizona, South Carolina,
Rhode Island, New Mexico, Michigan, Maryland, and Minnesota.

* viaie equal rights amendments would typically prohibit discrimination in
heaith care and in public elementary and secondary schools as well as state-
supported colleges and universities.

While a state or local ilaw can complement Title IX, itcannot diminish or lessen
Tide IXs requirements for nondiscrimination. If there is a conflict between Title
IX and a state law, the principle of federal supremacy applies. At the same time, if
astate law is stronger than Title IX, as some are, complying with the state provision
will also comply with Title IX.

% & W

Title IX's prohibition against sex discrimination in federally assisted education
programs requires that =chools and colleges—and any other institutions receiving
tederal educational funds-—identify and eliminate sex discrimination in all services
and activities, including health services provided to students. In many instances,
Title IX’s mandate is reinforced by state laws that also prohibit sex discrimination,
These requirements make a strong case for evaluating health services to identif y Sex
discrimination and taking prompt and effective steps to make services sex fair, The
chapters that follow provide an issue-by-issue framework for undertaking this
process.
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Pregnant Students
and the Schools

“If a girl is pregnant, she can’t participate in graduation ceremonies.”
—A New Jerscy student

“This girl that was pregnam wasn'{ allowed by the sponsor of the Natioral
Ftonor Society to march in the induction ceremony.”
—Another New Jersey student

“They [administrators] don't let pregnant girls stay in school. Thev gick
them out. 1 guess they think they set a bad example, bt I' m not sure why.”
—A Hispanic student

“Even after she had her baby, they wouldn't let her play. She's still the best
player around, though.”

~—A stident, noting that a pregnant girl

was removed from the basketball icam

“I've never seen a pregnant girl at my high school. 1 don'’t krow if they are

kicked out or what. There must be a lot of fooling around, and I dor’¢ think

everyone who gets pregnant has an abortion. Maybe theyare justdiscouraged
from staying in school by the teachers and administrators.”

— A New York City public school student ai a highly selective

school, commenting on the invisibility of pregnant teens

“Another woman Ul ~aght she was pregnant and went to the gyn-nurse for a
test. It was her undcrsianding that the nurse would call her with the result,
but she never received a call. When the student called the nurse she was told:
‘I have known for several days that you were not pregnant but I thought I
would let you worry. Heve you learned your lesson?'"

—A student at an illinois college

Introduction

Pregrant eenagers and preteens are, almost by definition, students in clementary
and second-ary schools. At least they are until they drop out of school, as many do.
Parenting t:enagers are less often students, even though their nced for education
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14 Fregnant Students and the Schools

and training 'o support them=~' -cs and theix children may be even greater than that
of a student not facing early parenthood.

Although teenage pregnancy and parenting are often discusced in the same
breath, they involve different issues, both for the teens +d from an cquity
viewpoint. Pregnancy,o _teone hand, isprimarily a health concern, and the major
testof equity is whether the school treats pregpancy as it treats other health concern.. .
Parenting, on the other hand, poses more subtle equity concems. Forexample, since
the mother rather than the father is tyvically the primary caregiver, apparently
equitable policies (or the lack of policies altogether) in this area affect femnales far
more than maies.

Because this book focuses on health-relaied issues, this chapter emphasizes
pregnancy, rather than parenting. For an expanded aralysis that includes parenting
as well as pregnancy, refer (o0 Adolescent Pregnancy and Parenting: Evaluating
School Policies and Programs from a Sex-Equity Perspective.* Also, because
discrimination against pregnant students is most pronounced in elementary and
secondary schools, this chapter focuses on those levels, rather than postsecondary
education.

Public schools have a unique and ready access to the important and vulnerable
population of pregnant and parcnting teenagers. While educators and educational
institutions cannot assume the full respansibility of providing all the services these
teens need, educators and the schools can both provide much-needed leadershipand
be a catalyst for coordinating services with health and social service agencies.

There are more than a half-million births to teenagers each year. (In add:tion,
approximately 400,000 teens have abortions cach year)) In 1981, 537,024 babies
were born to mothers under age twenty. Close to 200,000 babies—or 37 percent—
were born to mothers age seventeen or younger. And almost 10,000 babies were
born to adolescents age fourteen or younger (PHS/HHS, 1984, pp. 5, 16]. Almost
all teenage mothers (96 percent) keep their babies rather than placing them for
adoption [AGI, 1981b, p. 27].

Many pregnant elementary and secondary students still drop out of schol,
ofie= with prompiing from their teachers or counselors. Forty-one percent of the
temale students who drop out of high scho~" vetween their sophomore and senior
years do so because of pregnancy and/or marriage [Peng, 1984]. In 1981, for
example, 79 percent of all nineteen-year-old women—but only 61 percent of
nincteen-year-old mothers—had completed high school [PHS/HHS, 1984, p. 9]
Eighty percent of those who drop out neverreturn, and mare than 25 percent of these
young mothers become pregnant again within a year [PHS/HEW, 1979, pp. 5-9;
Furstenberg, 1976, p. 14].

‘Teenage parenthood limits the education of the mothers and, to a much lesser
extent, the fathers. ‘This makes intuitive sense and is supported by study after study.,
One longitudinal study, conducted by Josefina J. Card and Lauress L. Wise, found
that a woman who had her first child "y age eighteen was half as likely 10 eam her
high school diploma as a woman who did not have children until her mid-twenties.
Young fathers were about 70 percent as likely to get their high school diplonas
[Card and " 1se, 1981, p. 220].

These figures are especially strikir g since they were gathered from mat  ed
samples—that is, the adolescent parents had the same level of academic ability, wne

*This booklet was written by Margaret Dunkle and published by the Council of Chief State
School Officers; it is available from the Equality Center (1223 Girard Street, NW, Washing-
ton, D, C. 20009) for $10.00 prepaid.
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same racial and socioeconomic background, and even the same expectations
regarding college as nonparenting teens. The only major difference was parent-
hoad.

The age at which a woman has her first child is closely correlated with the
likelihood that she will live in poverty. More than 30 percent of women who have
their first child before age sixteen have incomes below the poverty level, compared
with 14 percent of all women. The figures are even more striking for Black women,
where close to half of these young mothers have poverty incomes [Trussell, 1981a,
pp- 258-59].

Many teenage mothers—with limited skilis, interrupted educations, and smati
children toclothe and feed—depend on public assistance for support. In 1975, about
half the $9.4 biliion invested in the federal Aid to Families with Dependent Children
(AFDC) program went to families in which the woman had given birth while a
teenager. About 60 percent of women in families receiving AFDC payments had
given birth as teenagers, compared with about a third of women not receiving aid.
About 25 percent of teenage mothers currently receive AFDC payments. Not
surprisingly, familics headed by young mothers are seven times more likely than
other families to be poor [AGI, 1981b pp. 32-33).

The seriousness of the consequences of teenage pregnarcy and parenthood and
the fact that pregnant adolescents are virtually always elementary and secondary
school students make the issuec of how schools treat pregnant students an important
social concern—one thas would deserve the attention of educatorseven if Tidle IX's
prohibitions against sex discrimination did not exist.

In response to Title IX's mandate for nondiscrimination and the specific
prohibitions in its regulation against pregnancy discrimination, most schools halted
blatant discriminatory practices in the 1970s. However, many schools’ policies and
practices continue to limit educational opportunities for pregnant and parenting
students {Nash and Dunkle, 1989, pp. 3-51.

Limited educational opportunities can be a problem even when a pregnant
student is not forced out of school. Of those who stay in school, many are transferred
to special programs or special schools for pregnant teens. Scmetimes schools
coerce or order pregnant students to enroll in these programs, even though such
coercion isiliegal under Title IX. Some of these programs group pregnant tcenagers
with “problem students”—juvenile delinquents, students with discipline problems,
and alcohol and drug abusers. Some of these programs are first-rate. Even some
of the poor-quality programskeep pregnant teens from dropping out of school. Stitl,
most of these separate programsofier limited and inferior educational programs and
have few or noextracurricularopportunitics. Even the best programs typically force
young mothersto returnto theirregular school shortly after childbirth—a time when
these teens most need support and services.

Even when they stay in regular school programs, pregnant and parenting young
women are often treated differently from teenage fathers or other students. They
renort being banned from graduation exercises, being excluded from clubsand other
extracurricular activities, and being permanently barred from sports teams.

Discriminatory practices are not as prevalent today as they once were. Still, it
is not uncommon for school policies or practices tc limit the opportunities of
pregnant students who remain in school—by, for example, subtly pressuring
pregnant students to enroll in special programs that may not be appropriate for their
needs or by denying pregnant students access to school honors and activities.
Sometimes these practices are the result of an official action by a schnol adminis-
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trator ar the school board; more often, they are put in place on an ad hoc basis by
an individual teacher, counselor, or administrator. In any event, the school has the
responsibility under Title IX to eliminate practices that discriminate against
pregnant students. The next section discusses these Title IX provisions in detail,

Title IX and Pregnancy in the Classroom

The purpose of Title IX is to ensure equal education:! opportunity for both girls and
boys. The law was enacted because of overwhelming evidence that, in virtually all
schools and colleges, girls and young women did not have this opportunity. Title
IXalmwwmmmmeqmleducaﬁmalopmmnjtymteemgegirlswhom
pregr:ant or teenage girls and boys who are parenting. At the same time, evaluating
school policies and practices from a Title IX perspective can bea good starting point
to identify and eliminate educational barriers for these teens.

It is difficult to overemphasize the importance of education in a democracy.
The benefits of ed-wcation are especiaily important to a pregnant or parenting
teenager who has current health cxpenses and may soon assume the economic and
emotional costs of parenthood.

Discrimination against pregnant swudents was both well documented and
widespread when Title IX was enacted i 1 1972. For example, a government report
published in that year revealed that less than a third of the country's school districts
offered pregnant students any education atall. Most students who were not expelled
were either kept athome or segregated in special classes. Of those students who 1:ft
school, 85 percent never returned {Implementing Title IX, 1976, p. 832).

At the higher education level, the issue of how schools treated pregnant
students was raised during the 1971 congressional consideration of Tale IX. For
example, a study by the American Association of University Women found that
while most colleges did not bar pregnant students, more than a third would not let
them live in college dormitories [House, 1971, pp. 2660-61].

The Title IX regulation contains specific references 1o pregnancy, and the
general language of the regulation provides wide protections for pregnant students
in education programs and activities. These provisions are included in their entirety
in appendix A and are summarized below.

* A school cannot discriminate in admi-sion on the basis of pregnancy, child-
birth, or recovery.

* Once a pregnant swdent is admitted, a school cannot discriminate against her
in classes, programs, or extracurricular activities,

* Aschoolorcollege cannot penalize a young woman ¢, discriminate against her
because she has had—or plans 0 have—a legal abortion.*

* As»general rule, schools and colleges do not have to assist a student in having
an abortion, nor are they required to provide benefits, services, or facilities
related to an abortion. At the same time, institutions that wish to provide such
assistance are free to do so under Title IX.*

*These and other provisions in Title IX regarding abortion were added by the 1988 Civil
Rights Restoration Act. Regulations implementing these provisions were not yet issued as
of August 1989
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» A school must gencrally treat pregnancy as it treats other medical conditions.
For example, medical and health plans and health insurance policies offered
through the school must treat pregnancy as th-y treat other medical conditions.
The onc exception is abartion: vhile a school or college may cover abortion
under its insurance and benefit plan, it may also legally exclude abortion from
coverage.*

- While a school may offer separate classes or activities for pregnant students,
it cannot force or coerce pregnant students to participate in these classes:
participation must be completely voluntary, and pregnant students must be
permitted to stay in the regular classroom if they so choose.

« Any separate programs or classes for pregnant students must be comparable to
those available to other students.

» A school can require certification from a physician that a pregnant student is
physically and emotionally able to participate in classes and other activities
only if it makes the same requirements of other students with medical condi-
tions.

« A school must grant medical leave for pregnancy, even if it does not have an
official leave policy. Afterthisleave, the studentmust bereinstated to the status
she had when the leave bcgan.

« A school controlled by a religious organization can obtain a limited exemption
from Title IX if one of its religious tenets is inconsistent with Title IX in this
area.

Before moving ahead, it is important to note that there are several things that
this chapter does not do. First, it does not provide extensive guidance in examining
educational opportunitos for parenting students (that is, young women ormen who
have already become parents). Important issues for these students include the
availability of infant care, whether the school allows excused absences to care for
a sick child, and transportation to school and to child-care facilitics. Also, because
of the legal focus of this chapter, it does not include programs and policies that,
while desirable, are not specifically required by Title IX. These include such areas
as cooperation with health and social service agencies, and in-service training to
ensure that teachers and staff (including that imponant gatekeeper, the school
secrctary) act in a way that promotes continued education by these teens.

In order to determine whether or not an elementary or secondary school is
discriminating on the basis of pregnancy, examine (1) admission of pregnant
students to programs and activities; (2) treatment of pregnant studeats in regular
programs and activities; (3) treatment of pregnant students in special or separate
schools, classes, and programs (if there arc any); and (4) availability and quality of
pregnancy-related health services. These four areas are discussed in detail on the
following pages. A fifthares—providing1:sscoverage for pregnancy than for other
conditions in student health insurance policies—is primarily a problem a. i
postsecondary level and is discussed in chapter 6.

*This provision was added by the 1988 Civil Rights Restoration Act.
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Question 1. How many
pregnant students
a.

remained in the regular
classroom and pro-
gram?

remained in the regular

took special
courses/programs?
enrolled in a special
school, program, or
class?

received home instruc-
tion?

were expelled or sus-
pended?
dropped out of school?
Other. Specify.

are unaccountrd for?
Total number of preg-
nant students.

This chapter will help you determine if pregnant students are receiving equal
ional opportunities. The information described in this chapter parallels the
information requested on the charts on pregnant students and the schools in
appendix B. As you identify the information for each item, record it in the

appropriate spot in appendix B.

Admission of Pregnant Students
to Programs and Activities

Title IX prohibits discrimination in admissions on the basis of pregnancy. To
determine if there is such discrimination, gather information about the extent of the
problem ofmgepmglmcymmeschmlmmmeschooldimic& Sources of
information include local health and birth statistics, school attendance and dropout
data, and census tract daia, as well as interviews and observation. Access to certain
mcmdsmaybemuicmdmpromﬁmmivacynfﬁudmm

Because of limitations in dkeinfmmaﬁmﬂ}eschoolkeeps,itmaybeimpossible
toobtain precise figures about the number of pregnant students . At the same time,
it is important to develop some idea of both the number of students who become
pregnant each year and what happens to them: this information is essential ir order
to identify schoolpolicimmrdmacﬁocsdmeithadiminﬁmagainstmgnanmr
parenting smdemsor(onmepositiveside)mmgemem to continue their
education. 'mebmtsomofdataaboutmagemgnmciesism likely to be in
the school system; local health department statistics of census tract data generally
provide the most useful figures regarding births to teenagers,

Using the chart “Pregnant Students and the Schools” in appendix B, begin to
collect information. You will note that the first two questions ask for some fairly
detailed information regarding the number of pregnant students and what happened
to them. While much of this information may not be available, it is important 1o
estimate the figures to get an idea of the extent of the problem. Thercfore, find out
how many pregnant students remained in the regular classroom and program,
remained butalso took special courses, enrolled in special programs, received home

Question 1.)

Start by estimating the total number of pregnant students who carried to term
(item §). Binth statistics by the age of the mother, obtained from the local health
department orcensus data, should provide a good basis forthisnu 1ber. (Remember
that teen mothers may be older than their classmates.) Next, estimate the number
of students who fall into each category. If the number of students unacconnted for
(item h)is sizable, then the first step is to find out whatin fact happens educationally
to pregnant students.

Conversations with counselors, physical education teachers, and local health
clinic personnel can be helpful in getting a rough idea of both the total number of
pregnant teenagers and what happens educationally to these students each year. In
addition, enroliment data for special schools and programsand data compiled by the
local health department on births can be helpful. Even though these figures will be
imperfect, attempting to compile them will both provide a general sense of the scope
of the problem and rais. awareness of the issue.

Schools covered by Title IX cannot legally expel or suspend a student because
of pregnancy (item e). Inaddition, the leng-term economic prospects for the young
woman and her child become even more bleak if she is forced out of school.
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If all or most pregnant students are enrolled in a special school or program (item
¢) or have dropped out of school (item f), school personnel may be pressuring or
coercing these students to leave the regular classroom in violation of Title IX.

Many studenis do net return to school after their child is bom. Sometimes this
is because of overt discriminatory poficies of the school. Sometimes this is because
of more subtle factors, such as he difficulty in arranging for infant care.

In assessing equity, it is important to get a general idea of what happens to the
students after childbirth. It may be more difficult for a young mother to remain in
school than it is for a pregnant student who does not yet have child-care responsi-
bilities. Therefore, find out how many students, after childbirth, returned to or
stayed in the regular program; stayed in a special program; did not return to school;
took some other action; or were unaccounted for. Mote the total number. (Sce
Question 2.)

If students stayed in or returned to the regular classroom or program (item a),
there is almost certainly no violation of Title IX. If students stayed ina specia! class
or program (item b), a Title IX violation is possible (if, for 2xample, these studenis
faced barriers when they attempted to retum to the regular classroom). If students
did not return to school (item c), there may be Title IX violations (if, for example,
special reentry restrictions were placed on these students).

In addition, even if there are no Title IX violations, if the dropout rate (item ¢€)
is high or if many students are unaccounted for (item e), areview of school policies
and practices may be in order. This review could go beyond Tide IX to identify
obstacies to continued education for young mothers (such as lack of child care,
transportation, or health services) and ways to work with community agencies to
ensure that young parents have the services they need to be both effective students
and effective parents.

Pregnant students are often denied access, or are granted only limited access,
to the range of programs, courses, and activities offered by the school. Todetermine
if this is a problem, find out whether pregnant students are admitted o school
programs and activities on the same basis as studenis with medical conditions. (See
Question 3.) To answer this question, look at written policies and talk with both
students and school personnel to learn how these policies are applied.

If pregnant students are admitted to all activities, classes, and programs on an
equal basis with other students, then there is not an admissions problem. (Even if
you think that there is no discrimination, read the “If NO™ part of this question:
sometimes differences go unnoticed.)

If, however, pregnant students arc nor admitted on exactly the same basis as
other students with medical conditions, a problem exists. To determine how severe
the problem is and to compare the treatment of pregnant students with that of
students having other medical conditions and with that of male students, obtain the
following information on the rules, policies, and practices that treat students
differently and who imposed them and why. (See item a.) Possible rules, policies,
or practices that treat pregnant siudents differently include the following:

» Pregnant students are expelled or suspended.
» They must enrcli in a special program or class.
+ They are required to have special counseling.

« How a pregnant student is r-eated depends on her marital status (e.g..a married
student is allowed to enroll in classes; an unmarried student is not).

32

Question 2. Afterchiid-
birth, how iaany swdents

a. retumedtoorstayedin
the rcgular classroom/
program?
stayed inaspecial class/
program?
did not returntoschool?
Other. Specify.
are unaccounted for?
Total.

&

-0 a0

Question 3. Are preg-
nant students admitted to
programs and activities of
the school on exactly the
same basis as other students
withmedical conditions?
a. IfNO,describeanyfor-
mal or informal n:es,

that treat pregnant stu-
dents differently; spec-
ify who imposed them;
and list the reasons
given to justify them.

b. If NO, describe any
comparable admissions
restrictions on students
withother medical con-
diticns.
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Question 4. Does the
school have and implement
a clear policy not 1o harass
ordiscriminate in admission
against a young woman who
has had alegal abortion?

If NO, describe how the
school discriminates in
admission againstthese stu-
dents.

Question 5. Arc preg-
nant students treated the
same as other students in all
programs and activities of
the school, including extra-
curricularactivities?

If NO, describe any formal
or informal rules, policies,
or practices that treat preg-
nant students differently;
specify who imposed them;
and list the reasons given to
justify them for the follow-
ing areas:

a. Treatment in courses
and programs.

b. Grades.

¢. Honors and academic
recognition.

d. Financial aid and schol-
arships.

€. Student records, rec-
ommendations,and job
placementandcounsel-
ing.

f. Extracurricular activi-
ties.

g. Dormitory and housing
rules.

h. Access to school-pro-
vided and -facilitated
health services.

i. Other discriminatory
treatment. Specify.

* Pregnant students cannot enroll in certain classes, such s advanced placement
or honors classes.

* They are required to have a tutor or home instruction.

Alsodescribe comparable restrictions in admitting students with other medical
conditions. (See item b.) Although rarely the case, different treatment of pregnant
students may be permissible if similar restrictions are made of all students with
medical conditions. At the same time, restrictions against other students with
disabilities might violate Section 504 of the Rehabilitation Act, which prohibits
discrimination : ,ainst the handicapped, Most often, schools do not impose similar
restrictions on students with other medical conditions.

Finally, because Title IX specifies that schools and colleges cannot penalize a
young woman who has had a legal abortion, look at whether or not the school
discriminates in admission against such students. Ask whether the school has
implemented a clear policy not to harass or discriminate in admission against a
young woman who has had alegal abortion. (See Question4.) Ifthe answer is YES,
then there is no Title IX problem. If, however, the answer is NO, the schooe! 5s
violating Title IX (unlessthe institution has received arcligious exemption from wis
part of the law).

The next area to examine is the treatment of pregnant students.

Treatment of Pregnunt Students
in Regular Programs and Activities

Title IX specifically requires that schools not discriminate against students on the
basis of pregnancy once they are enrolled. In the past, schools routinely treated
pregnant students diffcrently, even if they were not expelled. Today, although the
situation has improved, discriminatory practices can still be found in elementary,
middle, and secondary schools. Even at the college level, pregnant students or
unmarried mothers may find themselves treated as second-class citizens in the
classroom, offered less than full participation in school activities and denied honors.

Sometimes these practices are the result of an official school board or board of
trustees position; more often they are putin place cnan ad hoc basis by an individual
teacher, counselor, or administrator. In eitherevent, the school has the responsibil-
ity under Title IX to remedy practices that discriminate against pregnant students.

As a starting point in evaluating whether or not the institution discriminates in
its treatment of students on the basis of pregnancy, review policies and materials
obtained earlier, and conduct interviews as needed, to ascertain whether pregnant
students are treated the same as other students in all school programs and activities,
including extracurricular activities. (SeeQuestion S.) If theanswerto this question
is YES, then there is not a problem with discriminatory treatment of pregnant
students in school programs and activities. If, however, the answer is NO, take a
closer look and identify any sules, policies, or practices (includiug who imposed
them and why) that treat pregnant students differently in the areas outlined below.
In reviewing how pregnant students are treated, use the exampies that follow as a
checklist. Then record your findings on the forms in appendix B,

a. Treatment in courses and programs
Even if a school admitted pregnant students (o programs without discrimina-
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tion, the school and individual teachers, counselors, and administrators may
discriminate against these students once they are adminted. Possible ways this
discrimination could manifest itself are (i) being excluded from certain courses
and programs (such as the honors program or advanced placement classes); (ii)
having additional requirements imposed before being able to take aclass (such
as requiring a medical certification that is not required of other students with
temporary physical disabilities); (iii) being harassed or ridiculed in the class-
room because of pregnancy; (iv) telling pregnant students they cannot substi-
tute another course for physical education, even though students with other
medical conditions are allowed to substitute activities or another course; and
(v) being excluded from laboratory courses, even though there was no medical
justification for this.

b. Grades
Regarding grades, ways a pregnant student might be treated differently include
(i) receiving a lower or failing grade in physical education or other classes
because of limitations related to pregnancy (while, for example, students with
othermedical conditions are allowed to substitute activities or repeat the course
at a later date) and (ii) having more stringent conditions for making up missed
work or assignments,

¢. Honors and academic recognition

If & school restricts the eligibility of a pregnant student for any honors or
academic recognitions, it is violating Title IX. For example, a school is not
providing pregnant students with equal opportunity if it restricts the eligibility
of a pregnant student for (i) membership or offices in 2 cademic or professional
honor societies (e.g., National Honor Society, Phi Geta Kappa); (ii) being on
the honor roll, dean’s list, and so on; (iii) being valedictorian, salutatorian, or
presidential scholar or receiving other recognition for outstanding academic
achievement; (iv) delivering a valedictory address or being excluded from the
graduation ceremony; or (v) competing for andreceiving otheracademic prizes
or awards (e.g., “Best Math Student”™).

d. Financial aid and scholarships

Discrimination against pregnant students in this important area could include
such things as being declared ineligible for scholarships from the school or for
school-assisted scholarships for postsecondary education, special workshops,
conferences, and so on. Additionally, if the school considers the student’s
pregnancy in making financial aid decisions in a more restrictive way than it
considers other medical conditions, it may be violating Title IX by limiting the
studen'  access to financial aid. Finally, if a postsecondary school has a
tuitior. ...und policy for students who drop out for personal or health reasons
during the semester but does not apply this policy equally to pregnant students,
the school is most likely violating Title IX.

e. Student records, recommendations, and job placement and counseling
Schools sometimes discriminate against a pregnant student in wis respect, for
example, by (i) placing negative comments about such things as the academic
ability or moral character of the student in her school record, because of her
pregnancy; (ii) refusing to provide the student with a recommendation for
either continued education or employment, or providing an unjustified nega-
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tive recommendation, because of the student's pregnancy; (iii) refusing, solely
because of a student’s pregnancy and even if there is no medical justification,
to placc a pregnant student in, or recommend the student for, jobs she can
perform; (iv) counscling her, solely because of her pregnancy, to enroll in
inappropriate programs or to apply to inappropriate postsecondary schools;
and (v) requiring her to have special counseling even though she doesn't want
it.

f. Extracurricular activities

One historically common form of inequitable treatment of pregnant studentsis
to limit their participation in extracurricular activities. Following are some
cxamples of how this discrimination might manifest itself: (i) pregnant
students are barred from being members of clubs or from participating in such
activities as class trips and class plays; (ii) they cannot be student govemment
or class representatives or officers; (iii) they cannot be stndent representatives
on the board of regents, school committee, and so on; (iv) they cannot be club
or class officers; (v) they cannot run for other positions, such as prom or
homecoming queen or court member: (vi) they cannot be on the ballot for“class
favorites,” such as “Most Likely to Succeed™; (vii) they cannot participate in
graduation ceremonies; (viii) they cannot participate in sports and athletic
tcams and events (even wnen there is no medical reason to exclude them); (ix)
they cannot participate in other school-sponsored or related events; and (x) they
cannot participate in extracurricular activitics unless tisey receive a physician’s
certificate, even though this is not required of students with other medical
conditions.

g. Dormitory and housing rules

At the postsecondary level, one may find discrimination against pregnant
students with regard to dormitory and housing rules. For example, if a school
does not allow pregnant students to live in the dor:nitory or if it requires them
to have medical certificates to live in the dormitory (while not making the same
requirements of all other students with medical conditions), the school might
well be in violation of Title IX. After the child is born, the school could allow
the student and her child to live in the dommitory, but it is not required to do so
by Title IX.

h. Access to school-provided and -facilitated health services
This could include denying infirmary or health room services to pregnant
students.

i. Other discriminatory treatment
Other discriminatory treatment could include such things as (i) unevenly or
selectively applying disciplinary measusesto pregnant students; (ii) forbidding
pregnant students from taking, or requiring them to take, study halls; and (iii)
treating absences for doctor visits due to prenatal care and pregnancy differ-
ently from how other medical absences are treated.

Next, look at the treatment of students who have had abortions. While
‘nstitutions that wish to provide assistance with abortion are, under Title IX, free to
do so, they are not required by the law to assist a student in having an abortion or
to provide benefits, services, or facilities related to an abortion. Further, other
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terminations of pregnancy, such as miscarriage or ectopic pregnancies, must be
treated as other medical complications. To do otherwise would penalize a student
for having a legal abortion, something expressly forbidden by the Civil Rights
Restoration Act.

To see how your school fares in this area, ask whether the school treats students
who have had an abortion as it treats other students in all school programs and
activities. (Sce Question 6.) If the answer to this question is YES, then there is not
a Tite IX problem with regard to treatment of students who have had legal
abortions. If, however, the answer is NO, there may be a problem. Specifically, if
you identify ways the school or college treats students who have had abortions
differently (item a), then there is probably a Title IX violation. On the other hand,
the differential treatment in access to school-provided and school-facilitated health
services (item b) is legal under Title IX,

Even though it is legal under Title IX for an institution to deny services or
facilities related to an abortion, the school may wish, instead, to provide services—
to ensure that the student is able to stay in school and receive the health care she
needs.

Another way a school might discriminate against a pregnant student is to make
fewerorless appropriate sccommodations for herthan if 2oes for students with other
medical conditions. Therefore, identify whether ts 2ccommodations the school
makes for physical disabilities due to pregnancy and its symptoms are comparable
to those made for other medical conditions. (See Question 7.) If they are not
comparable, then look further to see how these accommodations differ for pregnant
students.

Some of the symptoms of pregnancy donot have immediately obvious paralicls
to other conditions. While the list in table 3.1 of some common conditions or
symptoms of pregnancy is necessarily imperfect because of this, the table is
included to provide some commonsense guidance on this issue. Next to each
pregnancy-reluted symptom is a nonpregnancy-related similar symptom and some
ways in which the school might reasonably accemmodate the symptom.

Table 3.1. Comparable Conditions for Pregnancy and Other Medical Condi-
tions and What Schoels Can Do to Accommodate These Conditions

Condition or Symptom of Cemparable Medical
Pregnancy Ceondition

Fatigue during the firsttwelve  Tiredness becauseof mono-  Allow student flexibility in

weeks of pregnancy nucleosis scheduling, if possible. Have
a room available for the stu-
dent to rest in (such as the
first-aid room).

What Could a Schoo! Do?

Nauseaandmomingsickness  Food poisoning, anulcer,or  Allow excused absences.

dun'ng the fus months of gastrointestinal fiu Make arrangements so stu-

pregnancy dent can leave the room
quickly with minimal disrup-
tion(suchas apermanent hall
pass). Make provisions for
thestudent to make upmissed
work.

Co
)

e

SO,
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Question 6. Dors the
school treat students who
have had aboriions as it
treats other students in all
programs and activities of
the school?

a. If NO, describe how
students who have had
abortions are treated
differently with regard
fo treatment in courses
and programs, grades,
honors and academic
recognition, financial
aid and scholarships,
student records, rec-
ommendations, job
placementand counsel-
ing, extracurricular ac-
tivities, dormitory and
housing rules, and other
practices.

b. If NO, describe how
students who have had
abortions are treated
diffcrently with regard
toaccessto school-pro-
vided and -facilitated
health services.

Question 7. Are the ac-
commodations the school
makes for the physical dis-
abilities due to pregnancy
and the symptoms of preg-
nancy comparable to tho ;e
the school makes for other
medical conditions?

If NO, describe how the ac-
commodations are inade-
quate and/or unequal for
pregnancy.
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Question 8. Iftheschool
requires pregnant students
to have a doctor's certifica-
tion to participate in any
classoractivity, are the same
requirements made of all
otver students with condi-
*iZai., requiring the attention
of aphysician?

If NO, describe the preg-
nancy requirements and
how they differ.

Question 9. Does the
school give pregnant stu-
dents leave for as long as is
medically necessary?

If NO, describe any limita-
tionson this leave

PRSI

Fr. quent urination in preg-
neacy

Lack of mobility in later
months of pregnancy

Recovery fromnormal child-
birth

Recovery from a cesarean
section or difficult delivsry

Doctors or medical visits
necessary before and after

Bladder infection, urinary
tract infection

Sports injury (such as a
sprained ankle, where the
student is on cruiches) or
arthritis that causes mobility
problems

Recovery from a serious
infection

Appendectomy or other sur-
gery

Medicel visits necessary
before and after surgery ot
illness

Make arrangements so that the
student can leave theroom with

minimal disruption.

Provide an clevator pass. Al-
low the student to leave classes
ond other activities five min-
utes early. Excuse the student
from physical educationclasses
or other vigorous activities.

Allow excused absences. Pro-
vide an elevator pass. Excuse
the student from physical edu-
cation classes and other vigor-
ous activitics.

Allow excused absences. Pro-
vide an elevator pass. Excuse
the student from physica edu-
cation classes and other vigor-
ous activities.

Allow excused absences. Al-
low the student flexibility in
scheduling.

The final questions you need to ask overlap somewhat with previous questions.
However, they are included because the Title IX regulation specifically addresses
each issue. A NG answer to any question constitutes a Title IX violation.

First, if the school requires pregnant stu-ents to have a doctor’s certification to
participate in a class or activity, does the requirement hold for all other students with
conditions requiring a physician’s attention? (See Question 8.) There are three

possible answers.

» The question does not apply, since medical certification is not required for any

condition.

* Yes, certification requiremends are the same for pregnant students as for other

students,

« No, certification requirements are different for pregnancy.

If the answer is NQO, describe the requirements for pregnant students and how those
requirements differ. It would be discriminatory, for example, if medical certifica-
tion were resquired for pregnant siudents, but not for studenis with other medical
conditions, to go on field trips.

Next, find out what the medical leave policy isregarding pregnant students, and
describe any limitations on it. (Sec Question 9.) The Title IX regulation requires
that covered schools and programs grant a medical leave for pregnancy, evenif they
do not have an offici - policy on this issue.

Similarly, find out if pregnant students are free to return to schoo! without
penalty at the end of their pregnancy (a right specifically outlined in the Title IX
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reguluiion); if not, describe what happens when they return. (Sec Question 10.)
You have now completed looking at the treatment of pregnant students in
regular programs and activities. The next section addresses the treatment of

pregnant students in special or separate programs.,

Treatment of Pregnant Stude ~+s 11 Special
or Separate Schools, Classes, and Programs

Title IX does specifically allow separate classes and programs for pregnant
students, as long as such classes are comparable to regular classes and programs.
Many junior and senior high schools operate such programs. Few, if any,
postsecondary inst*tutions do.

The.e is a specific reference to this issuc in the legislative history of the law.
Senator Birch Bayh, often called the father of Title IX, said that the law

would alluw enforcing agencies to permit differential treatment by sex only {in]
very unusual cases where such treatment is absolutely necessary to the success
of the program—such as in classes for pregnant gicls or emotionally disturbed
students, in sport; facilities or other instances where personal privacy must be
preserved. [Senate, 1972, p. §2747]

That is, it appears that different treatment on the basis of sex is permitted only if it
is “absolutely necessary to the success of the program.”

Some pregnant students who stay in school enroll in special programs or special
schools for pregnant teens. Having—or not having—these programs is not in itself
an indication that the schoul is in violation of Title IX or that it is providing
inadequate opportuni.ics for pregnant students. Forexample, & school district with
no special program (but with sensitive and well-trained teachers and counselors)
could well provide better services for pregnant teens than a special school with
inadequately trained teachers and located at a site inaccessible to disabled students.

Because there are many potential rquity problems in separate programs and
schools, they need to be examined carefully in light of the educational needs and
rights of students. To begin an examination, compile a list of the special schools,
classes, or programs available to pregnant students. (See Question 11.) Thiscould
include separate schools, special courses or programs within the regular school,
extra or supplementary programs that provide pregnant teens with information
about such things as nutrition and child car., and other formal or informal courses
or programs. You shouid be able to obtain this information from school publica-
tions, as well as from discussions with students, administrators, and teachers.

The Tite IX regulation specifically says that participation by a pregnant
student in any separate or segregated activity must be completely voluntary on her
part. Therefore, for each program, determine whether participation is completely
voluntary and how pregnant studentsenrollinit. (See Question 12.) If participation
is not completely voluntary, there is a Title IX problem.

Next, to determine whether the program is specifically for pregnant students or
for a larger range of students, describe and enumerate the other students in each
program. (See Question 13.) The range here is substantial. Forexample, pregnant
students may be grouped in classes or special programs for disabled or emotionally
disturbed students; students who are discipline problems; alcohol and drug abusers;
or students with such problems as absenteeism, truancy, vandalism, or violence, If
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Question 10. Ax the end
of the leave, are pregnant
students reinstated to the
status that they held when
the leave began?

If NO, describe what does
happen when these students
returm,

Question 11. List each

special class, program, or
school available to pregnant

students.

—_—
Question 12. Is partici-
pation for pregnant students
completely voluntary (or is
itrequired, strongly encour-
aged, etc., by the school)?
Explain how pregnant sty-

dentsenrollin the program.,

Question 13. Describe
any other students who are
in the program, and give the
approximate numbcrineach

category.
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Question 14. Describe
any special services pro-
vided in conjunction with
these programs.

Question 15. Describe
any ways that programs of-
fered pregnant students are
not comparable to thosc of-
fered otherstudents.

Question 16. Provideother

relevant information.

there are students other than pregnant students in the school or program but the
pregnant students are segregated in special sections or classes, describe the
situation. Also indicate if the proportion of minority or disabled students is higher
(or lower) than the overall proportion in the school system. If so, there might be
problems with discrimination on the basis of race andfor handicap (which is
prohibited by Titlc VI of the 1964 Civil Rights Act and section S04 of the
Rehabilitation Act of 1973).

To assess comparability of these special programs with the regular school
program, find out v-hat special services are provided in conjunction with these
special programs. (Sce Question 14.) Services might include counseling, prenatal
care, health monitoring, child care, transportation, or assistance in working with
social service or other community agencies. Offering important support services
onlyto those pregnant students who enroll in special schools or programs could have
the effect of limiting the educational choices of pregnant studenis who remain in
regular classes and programs even more than their pregnancies have already limited
those choices. With this in ming, it is useful to identify ways to provide these
services (either directly or by ccordination and referral) to pregnant students who
remain in the regular classroom as well.

Next, compare the content or curriculum of each program or class with that of
the regular school program (including regular academic courses, special courses,
and other programs). In some special programs, for example, prenatal exercise is
the only physical education opportunity available [Zellman, 1981a, p. 38). Com-
pare these special courses and programs with programs offered to nonpregnant
students. (See Question 15,) Although the Title IX regulation states that the
instructional program in these special schools must be comparable, it is not unusual
for instruction to differ in a variety of ways, such as having (a) a smaller range of
courses (for cxample, coliege preparatory or ronors classes may not be available to
pregnant students); (b) different or additional course options or requirements for
pregnant students;* (c) less qualified instructors; (d) few or limited extracurricular
activities; (e) no academic credit for some courses (including courses required of the
pregnant students); and (f) special rules or regulations for pregnant students.
Describe and explain any way that the instruction is not comparable and disadvan-
{zges pregnant students.

Note that Title IX does not prescribe any curriculum—that is decided by each
localcommunity. However, Title IX does prohibit “noncomparable™ instruction for
pregnant students.

Finally, list other relevantinformation. (Seec Question 16.) This could include
descriptions of any extra or special costs 1o the students; information about the
organization or governance of the schoo! to identify who has the power to change
policies or practices; information about cooperative relationships with health and
social service agencics; and information about the history of the program (when it
was established, who took the lead in establishing it, how it is funded, etc.).

*Some special high schools offer pregnant students optional courses, such as sex education

and child care, that are ¥t available to nonpregnant students, either male or female. This does
not violate Title IX as long as these courses are optional.



Pregnancy-Related Health Services

Title IX does not require schools 1o provide extensive health services for any
students, including pregnant students. Rather, by forbidding discrimination on the
basis of pregnancy, the regulation requires that the health needs of pregnant students
be mei to the same extent as the school meets the health needs of students having
other medical conditions.

The school-based clinic model of health care—which provides comprehensive
health services to students—has been cited as an especially effective way to reduce
teenage pregnancy as well as handle other adolescent health problems effectively.
Because of concem for the health of both the young mother and her offspring, some
schools, especially at the secondary level, go somev 1at further than this, providing
more services for pregnant students than for the general student body. This is
especially evident in special schools and programs for pregnant teens, where
prenatal health services are incorporated into the program. This affirmative
approach to meeting the health needs of these students would not violate Title IX.

To determine if there arc problems regarding the health services the school
provides 1o pregnant students, find out what health-relaied services the school
provides to pregnant students and how many students used them last year. Such
services might include referrals, counseling, pregnancy testing, general prenatal
care, maintenance of health charts, Lamaze instruction, follow-up care, or other
services. (See Question 17.) Providing these sesvices, either directly or by referral,
would appear to be encouraged by Title IX. One caution is in order, however:
limiting eligibility to married students is not permissible under the Title IX standard.

Next, identify any ways—cost, location, hours, or other—that the services the
school provides for pregnancy are no: comparable to services provided for non-
pregnancy-related disabilities. (See Question 18.)

® % %

In summary, it is important to examine four major areas when assessing Title IX
compliance in the arcas of pregnancy: (1) admission of pregnant students to
programs and activities; (2) treatment of pregnant students in regular programs and
activities; (3) treatment of pregnant students in special or separate schools, classes,
and programs; and (4) availability and quality of pregnancy-related health services.

Evaluating programs and practices for sex equity under Tie IX can help
schools eliminate discrimination against pregnant and parenting students. While
these activities can be an important part of the solution o these complex problems,
simply complying with Title IX does not adequately address many important areas.
such as the lack of child care and pregnancy-prevention efforts.

Itis hoped that the Title IX evaluation described in this chapter will, by drawing
attention to the special needs of these students, encourage changes that go beyond
Title IX—{from outreach programs to reenrolling parenting siudents wiio have
dropped out of school, to cooperative arrangements with health and social service
agencie: to provide other services these students need.
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Question 17. List any
health-related services that
the school provides to preg-
nant students, and estimate
the nunber of students who
used these services last year.

a. None.

b. Refemalstoprivaicand
community health serv-
ices.

Counseling.

Pregnancy tests.

General prenatal care,

Maintenance of health

charts.

g. Lamaze instruction or
exercise.

h. Follow-up carc after
delivery or termination
of pregnancy.

i. Other. Specify.
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Question 18. Describe
any ways that services for
pregrant students are not
comparable to services pro-
vided for ather conditions.
a. The cost is out of line.
b. The location of the
services is different or
inconvenient.
¢. The houwrs of the serv-
ices are different or
more limited.

d. Other. Specify.
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Sex Education and Birth
Control Services and Programs

“! know many women who won' t go near the health center because of
its birth control phobia. . . . Some of my friends have been hassled
[over the telephone] and many of us have decided it just wasn't worth
in"”

—A college student

Teens get most of their information about sex from peers. Over half
of ull 13 10 18 year olds report that they are not comfortable talking
about sex with either parent and nearly three-quarters of teens report
that they have never discussed birth control with their parenis.
—Results of a 1981 smdy of 160,000 teenagers nationwide, Jane
Norman, The Private Life of an American Teerager, pp. 42, 58

“Because of this particular service [birth control], the women who go
10 the health service center during the designated ‘women’s healih
clinic hours’ are often openly harassed by some people in the
residence hall. .. . [T]his reflects on everyone's problem—a stigma.”

~—A college student from Connecticut

“{1t was] not very good because they didn't teach you what you

weeted to know, or because the teacherswere embarrassed and didn' t
tell it straight.”

—The response of over half of all students who reported that

they had had sex education in school, Jane Norman,

The Private Life of an American Teenager, p. 55

Almast all (96 percent) of the 150 colleges provide some sort of

counseling on sexual problems. Two-thirds provide at least some

gynecological services to students, two-thirds provide contraceplive

referral, a third provide actual contraceptive devices, almost three-
fifths provide abortion referral.

—A 1981 study of colieges conducted by the Chronicle

of Higher Education, Lorenzo Middleton, p. 4

“A surprising amount of women who come here krow virtually
nothing about sex. The boys inthe fraternities want 1o know thingslike

41




30 Sex Educatior. and Birth Control Services and Programs

what VD is and whr: .o look for, what herpes is, and what goes on
when you have an abortion.”
—Sex-education instructors at a major
university with a sophisticated student body

Introduction

Since 1982, when this chapter was originally drafted, sex education and birth
control services in schools and colleges have received increased attention. The
spread of AIDS and the AIDS virus and the growing awareness of the problems
surrounding teenage pregnancy have provided the impetus for more extensive sex
education and family-life education programs in public schools (including elemen-
tary and secondary schools), as well as colleges and universities. The movementto
encourage adolescents 10 “say ro” to carly sexual intercourse has continued to
grow—as has the realization that, no matter what we say or do, many adolescent
will sometimes “say yes.”

The consegquences of saying yes, even once, can be severe, and include too-
carly parenthood (which frequently leads 10 an interrupted education and dimin-
ished long-term eaming power) or infection with the AIDS virus (which can lead
to illness and death). Becausc of this, there are new demands—from the U.S.
surgeon general to local communit.es—for providing comprehensive sex education
in schools and colleges, teaching “safe sex” practices, and having birth control
services that are more readily available to this young and vulnerable population.

Sex education and birth control services have historically focused more on girls
than boys. After all, girls, not boys, become pregnant and girls, not boys, typically
assume the majority of parenting responsibilities. This bias has been reflected in the
placement of sex education and family life education courses in home economics
departments, which have pndominantly female students. Courses for “teen
parents” are frequently limited tc teen mothers—and may even exclude teen
fathers. And most current birth control methods (with the exception of the condom)
are female criented.

While this orientation remains, it is starting to change-—in part because boys
as well as girls can contract AIDS, and in part because of a growing movement to
foster sexual responsibility among males. One good reason to look at sex education
and birth control services from a sex-equity perspective is to identify and eliminate
inappropriate differential treatment of boys and girls.

Supporters and opponents of sex education frequently stake their position on
the belief that sex education has a significant effect on the sexual behavior of
adolescents. However, research does not support that direct link between knowl!-
edge and behavior. Instead, studies suggest that sex education as it is currently
taught has little, if any, effect on the decision of young people to initiate sexual
activity [AGI, 1986, p. 150]. Just as taking a civics course does not autom: tically
make a person a good citizen, taking a sex education course does not automr atically
make a person sexually responsible. At the same time, a person without Vaowledge
(about government or about sex) is ill equipped to be a responsitie citizen or to
exhibit responsible sexual behavior.

Myths and misinformation about pregnancy, contraception. and sexuality
abound among students of all ages—elementary school, middle school, high school,
and college. More often than not, young people leam about these issues from
equally misinformed peers, rather than from parents or in the schools. The teenage
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pregnancy rate remains too high, and unplanned pregnancies by college students are
common. A review of studies by social scientists—or a long conversation with a
group of students—will confirm that students have serious information gaps when
it comes to sex.

There is not general agreement, however, regarding what, if anything, a school
or college should do to change this situation—either to offer sex education programs
or to provide direct birth control 2nd “amily planning services. Some people believe
that schools have a responsibility to provide students with correct factual informa-
tion in these areas. Others believe that schools should help students learn how to
resolve these issues for themselves. Some people believe that schools, especially
at the college level, should provide direct services—f{rom counseling and referral
to birth control devices and prescriptions. And some people believe that these
matters shou!d be dealt with only at home, or by the church or religious group of the
student. Students themselves overwhelmingly favor teaching sex education in the
schools. For example, 96 percent of the high school student leaders attending the
1982 meeting of the National Association of Student Councils favored teaching sex
education in the schools [NASC, 1982, p. 1]. A muchsmaller percentage, however,
actually receive sex education instruction. In all, according to a 1986 Harris poll,
only 59 percent of teenagers report that they have had a formal course or class in sex
education in school—and only 36 percent have had a course that could be called
comprehensive [Harris, 1986, p. 471.

The American College Health Association encourages institutions to provide
comprehensive services regarding human sexuality. In a resolution adopted in
1973, the organization took the position that “any comprehensive health program
should make provisions for counseling and services related to human sexuality,
including conception control, utilizing medically recognized pharmaceuticals and
methods of pregnancy prevention, as well as abortion counseling and referrals”
[ACHA, 1973, p. 1]. The American School Health Association has also advorated
responsible family life and sex education in the elementary and secondary schools
for most of its fifty years of existence.

Most colleges make information about pregnancy, contraception, and other
sexual matters available to their students. Colleges typically also provide gyneco-
logical services and counseling for sexual problems. At the elementary and
secondary school levels, many studenis receive at least minimal instruction in
school on menstruation and reproductive anatomy. Less than 10 percent of schools,
however, provide comprehensive sex education instruction [Kirby, 1979, pp. 7-81.

In addition, many colleges provide direct birth control and contraceptive
services to students, These services include prescriptions for diaphragms and birth
control pills, peer sexuality seminars, one-on-one birth control counseling, and free
condoms for either female or male students.

At the elementary and secondary levels, a handful of schools provide direct
contraceptive services. There has been much debate about school-baced health
clinics, some (but not all) of which provide direct birth control services. In fact,
there is no sing'e school-based clinic model. Rather, each is unique: some provide
birth control services, while others do not; some provide social services as well as
health services; most, but not all, are run by agencies other than the school system;
and their funding sources range from federal funds to loca! dollars to foundation
grants [CPO, 1986, p. iii}.

Although the debate has been vigorous, the number of health clinics in schools
iscomparatively small. Attixe end of 1987, there were about 120 such clinics across
the country—and not all of these clinics provided birth control services [CPO,

43




32

Sex Education and Birth Control Services and Programs

1988]. At the same time, the school-based health clinic movement is symbolic of
a larger trend, that of schools playing a larger role in ensuring that young pecple
receive the health services they need.

Many sccondary schools provide some type of counseling regarding birth
control; often this counseling is informal and based more on a student’s relationship
with a teacher or the school nurse than on a formal program or policy of the school
[Kirby, 1979, p. 6].

In a comprehensive 1987 report on adolescent pregnancy and sexuality, the
National Research Council noted that there had been no systematic review of
elementary school curricula. According toa 1984 study by Douglas Kirby, very few
schools include sex educationin the early grades—and those that do generally focus
on correct names for body parts, reproduction in animals, family roles and
responsibilities, and basic social skills. While some schools provide sessions in the
fifth and sixth grades on the physical and emotional changes that accompany
puberty, few cover suchissues as dating and intercourse [Hayes, 1987, pp. 144-45].

Title IX and Sex Eﬂucation and
Birth Control Services and Programs

Title IX leaves a lot of room for local decision making with regard to sex education
and birth control programs and services. For example, Title IX does not mandate
aspecific program, class, or curriculum in sex education, nor does it require a school
to provide birth control, family planning, or other services. Each college, school,
school district, or state makes those decisions for itself. Title IXis a civil rights law
and, as such, does not impose oue choice or the other on schools. Rather, the law
simply requires that decisions be applied equitably to female and male students.

Even if an elementary or high school does have sex education or human
sexuality courses or instruction, the Title IX regulation specifically allows elemen-
tary and secondary schools to separate the boys and the girls for this part of the
course. (Title IX does not require that the sexes be separated here—it just allows
i.)*

The detailed provisions of the Title IX regulation avre outlined in appendix A.
Several other points addressed in the regulation are worth noting here as well.

* The fact that more women than men use family planning or birth conirol
services does not mean that these services are “discriminatory” and violate
Title IX. The regulation states that the law does not prohibit a schoo! “from
providing any benefit or service which may be used by a different proportion
of students of one sex than the other, including family planning services.”

* Acollegecontrolled by areligious organization is exempt from any part of the
Title IX regulation that is inconsistent with the organization’s religious tenets.

= Title IX neither requires nor prohibits the use of any particular textbook or
curricular materials.

*Th- regulatory history of Title IX's exemption for human sexuality instructicn is discussed
in mo.: detai! in chapter 2.
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The pages that follow first discuss Title IX and equity in sexeducation and birth
control information programs. These programs are offered at all education levels—
from elementary schools to colleges and universities. Next, Title IX provisions as
they apply to equity in direct service birth control programs are discussed. A few
high schools offer these services, and they are commonplace at the college or
postsecondary level.

Equity in sex education information servicescan be evaluated by looking at (1)
admission and accessibility to programs and services, (2) treatment of students in
programs and services, and (3) materials used in programs and services. Similarly,
regarding birth control services, sex equity can be assessed by evaluating (1)
admission and accessibility to programs and services and (2) treatment of students
in programs and services. With this in mind, move ahead to examine these areas in
detail,

Sex Education Information Services

Many schools, from elementary schools to universities, have decided to provide
some sort of sex education program or information to their students. Providing or
not providing any sex education services orhuman sexuality programsis notinitself
discriminatory—or nondiscriminatory. You must look further to see if the informa-
tion available to and the treatment of females and males are equitable.

Basic Information. In assessing equity, the first step is to find out if the school or
college provides any services in this area. Use the chart entitled “Sex Edu-ationand
Birth Control Serviccs and Programs” in appendix B to collect this information.

Ask if your school has any programs, courses, classes, or other instruction
dealing with sex education, human sexuality. and/or birth control. (See Question
1.)

If the answer is NO, then there is most likely not a sex-equity problem, aithough
it could be argued that not providing any such services disproportionately affects
females. If an institution does not provide any programs in this area, it is useful to
examine the reasons for this decisicn and to evaluate if they are stifl valid. The fact
that a school or college does not have a Title IX problem does not mean that there
are not other problems. It is worth taking a second look to see if the school should
deal more directly with the very real issues of providing information to students
abot. -.auality and pregnancy.

If the answer to Question 1 is YES, then it is necessary to look further to see if
these programs are sex fair. First, it is helpf.1 to gather some basic information
about the courscs or prograns—who administers them and, in a general sense at
least, what areas they cover.

There is an almost endless variety of ways in which sex education courses can
be conducted. For example, at the elementary-secondary level, they might be
mandated by the state, as is the case in such states as New Jersey and Maryland.
They could be taught after school hours as an optional program. They could be
called everything from “family life science” to “human physiology” to “sex
education.” And they could cover a wide or narrow range of subjects.

At the postsecondary level, sex education information could be provided
through the student health service, the counseling service, the women's center, or
an outside organization. At this level, participation is voluntary and "he topics are
often more controversial, covering areas from orgasm to homosexuality toabortion.

oS
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Question 1. Does the
school have any programs,
courses, classes, or other in-
struction dealing with sex
education, human sexual-
ity, andfor birth control?
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Question 2. List each

COUrse Or program.

a. List those open to bath
sexes. (Include only
programs where all
paris of the program
are cocducational.)

b. List those for females
only. (Include pro-
grams if any portion is
single sex.)

¢. List those for males
only. (Include pro-
grams if any poriion is
single sex.)

Question 3. What grade
levels or classes participate
in each course or program?

Question 4. Whatis the
form of the program (e.g.,
class, unit)?

Question 5. What de-
partment, group, or unit in-
side or outside the school
provides the course or pro-

gram?

Question 6. What gen-
eral subjects are covered?

The second piece of basic information you want to get about sex education
prograk. ~oncerns who is enrolled. (Sce Question 2.) Here you are asked to list
e: ch com... or program under one of three headings, depending on whether it is
totally coeducational, fr: females only, or for males only. Be as specific as
possible—for examplr, “Biology 101,” “sophomore Family Life Science class,”
“sexual awareness workshop offered by Planned Parenthood,” “conference held
during freshman orientation,” and “physical education classes.” This information
will begin to provide an idea of how extensive the programs are and whether or not
there are equity problems,

At the clementary and secondary levels, Title IX specifically states that it is
permissible for schools to offer sex education instruction scparately for boys and
girls. lhisdomnmheldmmatmepommlevelunlmaﬁﬂeIXexempﬁm
(such as affirmative action) applies. In addition, the fact that one small part of a
course or program deals with human sexuality does not exempt the entire course
from Title IX"s requirement for coeducation: only that portion dealing with human
sexuality can be single sex,

The list you developed for Question 2 should give a preliminary idea of the
extent to which any programs are single sex and whether or not the types of courses
and programs available to both sexes are approximately equal.

Next, look at the age or grade level of students enrolled in each of these
programs. (Sce Question 3.) For example, is a program or course open only to
freshmen or is it opentoany student in the school? Notice especially any differences
in the pattem of programs for males compared with those for females, Continue to
record this information on the chart in appendix B.

Look at the form that each program or course takes, paying special attention to
significant differences between that for females and that for males. (See Question
4.) Isit, for exampl~, a separate class? a special workshop or training program? or
a unit or part of another class or course? These are only some of the possible
answers. Be as specific as possible.

Look further to determine what department, group, or unit inside or outside the
school provides the course or program. (See Question 8,) For example, sex
education or human sexuality instruction could be provided by the science or
biology department staff, the student health service or school nurse, the counseling
department or mental health services, the physical education department staf¥, the
home economics or family life science department, Planned Parenthood, a social
services agency, or other groups (specify which groups). None of these answers
automatically constitutes a Title IX violation in covered programs. If the programs
for females and males are taught by people in different departments or groups, with
the result that the content and quality of the information students receive varies
greatly, there is a Title IX question.

To getan idea of whether the types of information are ecuitable for both sexes,
look at the general subjects covered. (See Question 6.) Possible answers are

» the physiology and anatomy of reproduction for both sexes
* female reproductive issues (e.g., menstruation, breast cancer)

* male reproductive issues (¢.g., i slicular cancer)

childbirth

* interpersonal relationships

4b
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sexuality and sexual feelings

general information about birth control

»

information regarding AIDS and other sexually transmitted discases

« training on how tu use specific birth control methods

other subjects (specify what these other subjects are)

Here again, look for different patterns for females and males in order to identify
potential problem areas.

Finally, identify other important information or differences. {Sce Question7.)
See if there is a different pattern between programs for females and programs for
males. For example, are programs for one sex held during school hours and those
for the other sex held after school hours? Or are instructors for one sex paid, while
those for the other sex are volunteers?

Admission and Accessibility to Programs and Services. A k., .ssue regarding
equal opportunity in sex-education information programs is admission to them in
the first place. The fact that a program is single sex does not in itself make the
program discriminatory o¢ in violation of Title IX. As outlined earlier in this
section, there are several specific exceptions in the regulation that allow some sex
segregation.

In looking at admissions to programs and courses and accessibility to them, the
first issue to examine is the total number of students and the percentage of female
students in each course or program. (See¢ Question 8.) Kecp recording this
information on the chart in appendix B.

Next, look at these nimbers and percentages and ask whether composition of
females and males is roughly proportional. (See Question 9.) If it is, there is
probably not a problem with admission to these programs. This does not mear,
however, that there is not a problem with scx discrimination in the treatment of
students enrolled in programs and classes.

Additionally, a disproportionate number of one sex (most likely, females) in
these programs does not necessarily mean that there is sex discrimination, as long
as participation in the program is totally voluntary and there is not biased tracking
by counselors or other school personnel. Look further to see why the numbers are
skewed. (See Question 10.) Reasons that might be given include:

» The program or portions of the program qualify for the single-sex exemption
for human sexuality classes at the elementary or secondary level.

» More equal participation would violate a religious tenet of the religious
organization that controls the college.

» The makeup of the class is a result of voluntary affirmative action taken by the
school to overcome the effects of past discrimination or limited participation
by one sex or the other.

» The disproportionate participation is based on voluntary student choice.

All the above rzaso:s are, under Title IX, legitimate “nondiscriminatory”

&7

Question 7. Specify other
imporant information or
differences.

Question 8. Indicate the
total number of students in
each course or program.
Then indicate what percent-
age is female.

Question 9. Is the number
of females and males

roughly proportional?

Question 10. If the num-
bers are not approximately
equal for females and
mals, give the school’s ra-
tionaie or reasons for the

disproportion.
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Question 11. Describe
any other differences be-
tween females and males
regarding admission or ac-
cessibility.

reasons for having single-sex programs, or programs that disproportionately serve
one sex. Otherpossible answers, each of which would be discriminatory under Title
IX unless one of the specific Title IX exemptions applied, are as follows:

At the elementary and secondary level, it is state, Iocal, or school policy that
portionsof classes other than those “dealing exclusively with human sexuality”
are sex segregated. (Obiain acopy of the policy, and specify what other classes
or portions of classes ar: sex segregated.)

Atthe college level, these classes or programs (including portions dealing with
human sexuality) are sex segregated. (The exemption in the regulation applies
only to the elementary and secondary levels,)

It is college policy to separate students by sex for any instruction regarding
human sexuality.

The teacher wanted the students to be separated by sex.
It has always been done that way.

Counselors or teachers track students into (or out of) the program. (This is
specifically prohibited by the regulation.)

It isapart of the physical education program or home economics program (that
is single sex). (The regulation specifically requires that these programs be
coeducational.)

The admission standards or procedures are different for girls and boys.

Next, see if there are sex differences in admission and accessibility to these

programs. (Sec Question 11.) Areas where there could be differences are as
follows:

Parental notification or permission requirements (for example, if permission
were required for girls, but not boys, to participate in the program).

Convenience of time and location (for example, if the program were difficult
for one sex to get to because of the location of the dormitories for that sex).

Other (for example, if the course were required for girls but not for boys; if it
were acredit course for girls but not for boys; or if it counted toward graduation
requirements for only one sex).

That concludes the areas to look at with regard to admission. Now move ahead

to look at treatment in programs.

Treatment of Students in Programs and Services. Even if both sexes are
admitted to a program in a nondiscriminatory manner, or if it is permissible under
Title IX for the programs to be single sex, there can still be sex-equity problems.
That is, a school or college might treat boys and girls, men and women, differently
once they are in a program.
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To determine if this is a problem, look more closely at both coeducationa!
programs and programs that are single sex. For the former, identify any differences
in treatment of females and males; for the latter, identify any ways that paralicl
programs are not comparable. (Sce Question 12.) Some possible findings are as
follows:

« Only one sex receives credit for the course, or there is no comparable program
for the other sex.

« The course is required for one sex but elective for the other.

+ The course counts toward graduation requirements for one sex but not for the
other.

 Only girls are required to take certain sections (other than sections that deal
exclusively with human sexuality), such as child care.

« One sex is required to complete different or additional assignments.

« Instructors make disparaging or harassing remarks or “jokes” about women.
= Different course content and subjects are covered.

« Instructors are not equally qualified.

« Other (specify).

All these differences are sex discriminatory under Title IX. Using the chart in
appendix B, record any differences found in coeducational and/or single-sex
programs.

Next, identify the school’s reasons for these differences. (Seec Question 13.)
To do this, refer to Question 10 (the reasons for differences in admissions and
accessibility). The same allowable (and nonallowable) reasons apply here as well.

Materials Used in Programs and Services. Title IX neither requires nor prohibits
the use of any particular textbook or curricular materials. The regulation specifi-
cally says:

Nothing in this regulation shall be interpreted as requiring or prohibiting or
abridging in any way the use of particular textbooks or curricular materials.

This provision was added at the last minute, when the final regulation was
published. In making this change. HEW said that it

recognizes that sex stereotyping in textbooks and curricular materials is @
serious matter. However, the imposition of restrictions in this area would
inevitably limit communication and would thrust the Department [HEW , now
the Department of Education] into the role of Federal censor. [OCR/MHEW,
1975, p. 24135]
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Question 12. Look close-

iy at both coeducational

programs and single-sex
programs.

a. For coeducational pro-
gramys, describe any
discriminatory or dif-
ferent treatment of fe-
males and males.

b. For single-sex pro-
grams, describe any
ways that parallel pro-
grams are not compa-
rable.

Question 13. Give the
school’s rationale or reason
for this different treatment.
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Question 14. List each
textbook, curriculum, study
guide, or other materials
used.

Question 15, Describe any
biases, stereotypes, or dis-
crimination in the materi-
als.

Question 16. Does the
school provide any birth
control or family planning
services?

Question 17, Identify and
list each birth control and
family planning service.

This official explanation went on to explain that HEW wanted “to avoid
potential conflicts with the Constitution™; to cover textbooks and curricular mate-
rials under Title IX “might place [HEW] in a position of limiting free expression in
violation of the First Amendment” [OCR/HEW, 1975, p. 24135).

Given this background and the specific language in the regulation, it is clear that
Tide IX does not require a school to review the course content and materials to
identify and eliminate bias. At the same time, there isnothing that prohibits a school
or sameone else from doing so. In fact, to gain public support for these programs
and to diffuse criticism, many schools have a parent or parent-teacher commiitce
review and recommend materials used in sex education classes.

Some parents have protested bias in the materials and textbooks schools have
used in these programs. One concerned mother wrote in 1977 that her ten-year-old
daughter armived home with “the same patronizing, negative booklet which she had
been given in 19521”

To continue your review of materials, list each textbook, cumriculum, study
guide or other materials used. (See Question 14.) Next, review these materials to
identify any biases or stereotypes on the basis of sex, as well as race, handicap,
national origin, and so on. (See Question 15.) Passible problems are that (a) the
materials are not equally appropriate to boys and ¢ 's; (b) they contain inaccurate
orincomplete information; or (c) the pictures or illusirations perpetuate stereotypes
or biases.

The fact that the materials contain some biases does not necessarily mean that
they cannot or should not be used. It is possible to use biased materials in an
unbiased way, through, for example, developing supplementary materials and
training teachers to use problems in the materials to stimulate discussion among
students.

The information gathered should provide a fairly complete picture of whether
or not there is bias in these programs. Correcting problems may require training
teachers and counselors, as well as making specific programmatic changes.

Birth Control and Family Planning Services

Next, examine any birth control services that the school or college provides for
equity.

Basic Information. The first question to ask in assessing equity in these services
is whether the school provides any birth control or family planning services. (See
Question 16.) If the answer is NO, then it is not necessary to read the rest of this
chapter. Title IX does not require that any school provide these services. Never-
theless, an institution that does not provide any services may want to review this
section anyway, o either affirm or reassess its decision.

If, however, the answer is YES, then a further examinatior of the specific
services provided is in order. Look for equivalent treatment of both sexes in (a)
admission and accessibility to programs and services and (b) treatment of students
in programs and services.

Before looking at each of these items, however, it is useful to gather some
additional basic information about these services. Start by identifying specific birth
control and family planning services provided by the school. (See Question 17.)
Possible services inciude:
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- referrals (o private or community resources or clinics

« infonmation about birth control methods

» counseling or assistance in making decisions about birth control

« providing nonprescription birth control devices (such as condoms and foam)
« prescribing birth control devices (such as the diaphragm or the pill)

« training in how to use a specific birth control method

« information on male birth control methods

« follow-up services and checkups

« other services (specify what the services are)

Describe each service completely enough to compare it for females and males. Be
sure to include any services aimed at males.

Once the services are identified, for each service, ask what department, group,
or unit provides it. (See Question 18.) Possible answers include the student health
service or school nurse, peer student counselors, the counseling department or
mental health services, Planned Parenthood, a social services agency, the women's
center or a women's group, the men’s ceater, or other groups (specify who).

Admission and Accessibility to Programs and Services. Todetermine if thereare
equity problems, an examination of who is served by programs is in order. Begin
by finding out the total number of students who use each service. Then determine
what percentage is female. (See Question 19.)

It may not be possible to get absolutely accurate figures. But, through
observing, looking through health service reports, and talking with students and
providers, it should be possible to make an estimate. You will most likely find that
female students are the primary or the only users of these services because most
methods of birth control are female centered, rather than male centered. This is not
in itself a Title IX violation.

Next, determine whether there are any differences in admission or accessibility

to females and males. (Sce Question 20.) Possible differences include parental

notification or permission requirements; and males (or females) being excluded
from certain services. Note that this latter difference may be justifiable for reasons
of personal privacy, for affirmative action purposes, or (at the elementary to
secondary level) for instruction regarding human sexuality.

Treatment of Students in Programs and Services. Reganding treatment of
students in birth control and family planning services, there are two possible ways
that sex-based inequities could appear. The most obvious manifestation would be
to treat females and males differently for the same service (for example, charging
women, but not men, for birth control counseling). A less obvious, but more
frequent inequity involves treating family planning services differently frcm how
other services are treated; this disproporntionately affects women, since they are the
primary users of these services. (Anexample would be charging full price for birth
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Question 18. What depart-

ment, group, of unit pro-
vides the service?

Question 19. Indicate the
total number of students
who use each service.
Then indicate what percent-
age is female.

Question 28. Describe any
differences between fe-
males and males regarding
admission or accessibility.
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Question 2.  Describe
any discriminatory or dif-
ferent treatment of females
and males, or treatment that
has a disparate impact on
one sox or the other.

U——

Question 22. Givethe
school’s rationale or rea-
sons for any different treat-
ment.

Question 23. Identify
and describe any other eg-
uity or discrimination proh-
lems in admission or acces-
sibility to or treatment in
family planning ser«. s
for minority or disableu fe-
malcs.

— e e

contrel devices and pills, while providing other prescription medication free or at
a reduced cost.)

With these possible differences in mind, identify any discriminatory or differ-
ent treatment of females and male< or treatment having a disparate imnact on one
sex or the other. (See Question 21.) Possible findin s are that (a) the cost of family
planning services to the stdent is out of line, comyrared with that of other health
services; (b) the location of the services is inconvenicn? (compared with that of other
health services); (c) the hours of the services are especially limited; (d) men (or
women) are refused services; and (¢) counselors or health care providers moralize
and lecture women who seek faniily planning services. For each finding, give
specific information. Forexample, explain exactly how the cost of family planning
services is out of line compared with the cost of other types of student haalth care,
and indicate the dollar amounts.

Next, find out the school’s reasons for such differences in treatment, (See
Question 22.) Refer to the text accompanying Question 10 for possible answers to
this question.

One final point to address is the issue of availability of birth control and family
planning services to minority and disabled students, especially females, For
example, if these services are offerud in a walk-up clinic in a building with no
clevator, they are not accessible to the disabled student in a wheelchair. Similarly,
unless providers of services are sensitive to cultural differences, they may notreach
Hi<panic, Asian, or Black women. With this in mind, determine whether any other
equity or discrimination problems exist in admission, accessibility, or treatment
with respect to minority or disabled females and family planning services. (See
Question 23.) Possible problems include the following:

» Family planning services are provided only in older buildings that are not
accessible to students in wheelchairs.

* The providers of the services are not trained to provide services to disabled
students.

* Disabled students, especially students with mental disabilities, are dispropor-
tionately counseled to be sterilized.

* Language-minority students cannot obtain information or services because
literature is not available in their language or the health providers do not speak
their language.

* The family planning providers are unaware of or insensitive to important
cultural issues. For example, Asian or Hispanic women may find it especiaily
difficult to discuss family planning issues with a man, with the result that they
do not seek services they need.

* ® *

While important, assessing sex equity under Title IX in sex education information
services and birth control services is complicated somewhat by the relatively large
number of exceptions and exemptions. In general, equity in sexeducation programs
can be evaluated by examining admission and accessibility to programs and

o2



Sex Education and Birth Control Services and Programs 41

services: treatment of students in programs and services; and materials used in
programs and services. Similarly, sex equity in bireh control and family planning
services can be assessed by evaluating admission and accessibility to programs and
services, and treatment of students in programs and services.
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Gynecological and
Reproductive Health Care

The nurse told her that she “should quit fooling around.” When the
student told the nurse that she was not sexually active, the nurse

replied “Sure.”
—An lilinois stndent telling of a classmate who went 1o the
university’s gyn-nurse with repeated vaginal infections

“Gyrecological care [in contrast 1o all other routine health services]
was paid for on a fee-for-service basis. Students complained about
limited hours, greater expense, and lack of empathy from older male
physicians. . . . These doctors were uncomfortable with sexuality
issues, which in turn led 1o the occurrence of gross misdiagnosis.”
—A student at a large northeastern university

Students at a private Ohio college complained that women had to
schedule pelvic examinations months in advance and that the doctors
gave them wnduly rough examinations and asked prying or sexually
harassing questions during examinations.

“A lot of women dor' t know what a pap smear means. They want to
know the differer .e between a pelvic examand a pap smear. And they
want to know if a pelvic exam is painful.”

—A peer sex-educator at a West Coast college

“Unfortunately, the gynecological consultants do no: even read the

evaluations after a clinic examination. And most of the student

complaints ... have been about the attitude or lack of sensitivity of the
gynecologists.”

—An administrator at an Ivy League college after the

administration conducted a student evaluation

of health care in response to student complaints

One in cight women on campus has been raped. One in every nvelve

men admits to having forced (or tried to force) a woman 1o have

interccurse—that is, one in every twelve men admits to raping or

atllempling to rape G woman.

—Results of a 1985 study of seven thousand students on thirty-two
campuses, in Jean O’Gorman Hughes and Bemice Sandler,
“Friends” Raping Friends: Could It Happen to You?, p. 1

ERIC 54
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Introduction

Reproductive health care, including gynecological care, is of special significance
in examining equity in health services for women and men, girls and boys. On the
one hand, women bear children, have monthly menstrual cycles, and have routine
reproductive health needs that are unique to their sex—men simply do not have
comparable needs that are as great or as obvious. As a consequence, health care

systems (no matter whii the level) thatignore or slight reproductive and gynecologi-

cal health care inherently disadvantage women compared withmen. This is why ¢
Title IX regulation specifically says that any school, college, or other “recipicnt”
that provides full-coverage health services must provide gynecological care,

On the other hand, because reproductive health care is often viewed as a
“women’s issue,” men’s reproductive health needs may be overlooked or underes-
umated. Forexample, while itisroutine for girls and women tobe taught breast scif-
examination 1o detect cancer, it is relatively rare for boys and men to be taught
testicular self-examination to detect cancer. The issue of AIDS h s helped to raise
the level of awareness of the importance of reproductive health issues, including
avoiding and treating sexually transmitted diseases, for males as well as females.

Judging sex equity in reproductive health care often appears {o be as much an
art as a science. Doing exactly the same thing for boys and girls (men and women)
when their needs are in fact quite different is certainly not equity. Providing a few
services for each sex is similarly unlikely to be equitable, since girls typically have
greater needs: these “few services” might be sufficient for males, bus not for
females.,

The Title IX regulation provides some guidance in this area. And although a
strictly legalistic approach will not guarantee equitable reproductive health serv-
ices, the law can provide a good starting point for school and college administrators,
students, and health care providers as they seek an equitable mix of reproductive
health services.

As the examples above show, it is not difficult to find horor stories of
inadequate or discriminatory reproductive health care. At the same time, it is also
notdifficult o find colleges and schools that provide high-quality, sensitive care for
their female and male students. In fact, college health services are often meich more
receptive 1o consumer-oriented change than the typical doctor or health care
provider is. Many student health services have postvisit evaluation questionnaires
and student health advisory »mmittees. Many are funded by student fees and have
to make their case for funding each year before the student government or a student
committec. And many report to a student affairs dean or vice-president who is
concerned that both students and parents be satisfied with health services, as well
as with othe: nonacademic aspects of college.

Myths and misconceptions regarding gynecological and ieproductive health
carc abound. For example, when the | resident of a large southwestern university
was urged to expand the college health service to include gynecological care, he
reportedly replied indignantly: “No! We only have good girls here.” He ignored
the fact that even “good girls” need gynecological care. A few years later, this
institution had a different president and a fairly comprehensive health care program,
including gynecological care, for students,

Good health care for women of childbearing agerequires routine gynecological
care: even women who are not sexually active need gynecological services. The
Amcrican College of Obstetricians and Gynecologists recommends that all women

09
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have annual gynecological examinations at least by the age of cighteen, or when
they become sexually active, and ideally before they become pregnant for the first
time [ACOG, 1982, p.45]. Men, on the other hand, simply do not need gynecologi-
cal care, nor do most men have any comparable routine health need of this
magnitude. Asaresul, if aschool or community metall routine health needs except
gynecological needs, it we 1ld probably be fully meeting the health needs of males
but it would not be fully meeting the health needs of females.

Inaddition to gynecological care, reproductive health services can also include
a range of other services used by both sexes, such as routine and emergency
examinations and treatment and health education for a range of reproductive heaith
concerns (from sexaally transmitted diseases to cystitis to examinations of women
for breast cancer and of men for testicular cancer).

While few elementary or secondary schools provide gynecological and repro-
ductive health services, many colleges do. In fact, two-thirds of the 150 collcges
surveyed in '981 by the Chronicle of Higher Education reported that they provided
gynecological services to students. This same study found that women's health
services were used as much as, or more often than, *he,- were five years earlier.
Fort-one percent of the institutions reported that thes. services were used more
than they were in 1976, and 23 percent more reported that there had been no change
in the usage rate over this time [Midd!cton, 1981, p. 4].

Title IX and Gynecological
and Reproductive Health Services

The Title IX regulation requires that school and college health services that provide
“full coverage health service” provide gynecological care. Many colleges and
universities, but few elementary and secondary institutions, provide comprehensive
or full-coverage health services to their students.

In addition, it can be argeed that even if a student health service does not
provide full-coverage health service, the institution must meet the gynecological
needs of female students to the same degrec that it meets the routine primary health
needs of students in general. This inierpretation is consistent with general Title IX
principles, although it has not been tested either in court or through administrative
decisions.

The explanatory materials accompanying the 1975 publication of the final Title
IX regulation offer guidance regarding what gynecological services an institution
that furnishes full-coverage health service must provide. The text explains:

[The regulation] requires that if full coverage health service is [ffered by
recipients it must include gynecological care. This requirement should not be
interpreted as requiring the recipient to employ a specialist physician. Rather.
it is the Department’s intent to require on.y that basic services in the gyneco-
logical field such as routine examinations, tests and treatment be provided
where the recipient has elected to offer full health service coverage. Any
limitations on health services offered cannot be based on sex. [OCR/HEW,
1975, p. 24133}

There is no clear definition by the Office for Civil Rights of exactly what

constitutes “full coverage health service,” the condition that triggers the require-
ment for an institution to provide gynecological ¢are. It would be reasonable to

=
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Question 1. Does the
school provide full-coverage
health service?

define full-coverage health service as a basic or routine health service.

Some colleges covered by Title IX may qualify for s =cligious exemption from
some as,icts of gynecological services.

In ps«essing whether or not the gynecological and reproductive health services
an instituticn provides are equitable on the basis of sex, examine (1) the extent of
gynecolugical services and the treatment of sindents who receive these services
(compared with other health services) and (2) admission, accessibility, and treat-
ment of students whe use other reproductive health services.

With this description of Title IX coverage of reproductive and gynecological
health sexvices in mind, take a look at these services to assess them for sex equity.

Gynecological Services

Using the chart entitled “Gynecological and Reproductive Health Care” in appen-
dix B, record your responses to the questions discassed below.

The first question to ask regarding gynecological services is whether the school
provides full-coverage health service. (See Question 1.)

If the answer is YES, then the Title IX regulation requires that the school
provide gynecological care. The American College of Obstetricians and Gynecolo-
gists defines this care to include taking a medical history, conducting a physical
examination, and performing appropriate laboratory tests. This care need not be
provided by a physician—it ¢ be provided by ronphysician specialists, such as
nurse practitioners.

If, however, the answer is NO (that is, the school does not provide full-coverage
health service), then it is necessary to examine the services to determine if the
institution meets the gynecological needs of female students to the same extent as
it meets other student health needs.

Wiisther the answer is YES or NO, look further. To determine if the gyneco-
logical health services available are comparable to other health services in terms of
exient, quality, cost, and convenience, survev the services offered by the institution.
Compare services available for most routine nongynecological health problcms
(such as colds, infections, injuries, and allergies) with services available to meet the
gynecological needs and reproductive health needs of women.

To compare gynecological services with other routine health services, look at
the extent, level, availability, and costs of gynecological and other health services,
including physical examinations and routine treatment, laboratory tests and proce-
dures, and emergency services. These categories constitute Questions 2,3, and 4.
Using the chart in appendix B, obtain information about each of these categories for
nongynecological and gynecological services and record your findings in the
appropriate column. Then assess the comparability of these services and record this
in the last column,

To evaluate comparability, look at each of these three types of health services
in more detail. First, look at physical examinations and routine treatment. (Sce
Question 2.) Examine the services provided, including their accessibility and cost
(item a). For example, for routine (nongynecological) health care, list the services
provided, such as general care for colds and infections; examinations and care for
allergies, injuries, and so on; or referral to community health care providers, For
gynecological care, list the scrvices provided under the column that begins:
“Services available to meet the gynecological and reproductive health needs of
women.”
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Next, look at the providers of services for both nongynecological and gyneco-
logical health problems and determine their general level of expertise (item b). For
example, a nurse, gencral practitioner, gynecologist, or physician’s assistant might
provide these services. The fact that different people (or people with different
credentials) provide the service does not indicate inequity if the health care
providers are equally qualifiedand competent. The fact thata woman’shealth clinic
provides gynecological care and the general health service provides other care does
not necessarily mean that services are not sex cquitable.

Next, look at the costs to the student for both nongynecological and gynecologi-
cal services and record this informaticn on the chart in appendix B (item ¢). For
example, is a routine examination covered by the student health fee or general
institutional funds, is it covered by the student health insurance policy, or is a fee-
for-service charged to the student? Evaluate whether costs (and how they are
covered) are comparable for gynecological and nongynecological services. Is, for
example, gynecological care more likely tobe on a fee-for-service basis? If so, there
may be sex-equity problems.

Now examine schedules, identifying what days and hours the services are
available (item d). If possible, give specific schedules (for example, 9:00 AMm. to
5:30 p.. on Monday through Friday or 1:30 to 3:00 p.m. on Saturday, Sunday, and
holidays). Indicate any restrictions that could affect females and males differently,
such as “maie varsity athletes only, Tuesday 3:00 to 6:00 p..”

Finaily, Jook at other issues, such as convenience of location and accessibility
for disabled students (item €). Again, having equally inconvenient locations for
gynecological and nongynecological care is not discriminatory. At the same time,
any service that is not physically accessible to disabled students may mean that the
institution is not in compliance with section 504 of the 1973 Rehabilitation Act,
which forbids discrimination on the basis of handicap.

The next area to examine for equity is laboratory tests and procedures. (See
Question 3.) As with the previous section, first look an nongynecological health
needs, then at gynecological health needs—and record your findings in the
appropriate columns. Then, in the last column, compare nongynecological to
gynecological services and record your conclusion.

To evaluate comparability, start by examining what tests are available and their
costs, looking for disparities between gynecological and other health services
provided by the institution (item a). If no tests are available, simply write “none.”
If, however, tests are available, outline what the tests are and the cost to the student.
Sex-equity problems arise if, for example, the school provides tests and screening
for most routine health concerns but not for routine gynucological tests (such as pap
smears), or if there is a cost for gynecological tests but not for other tests.

Next, move ahead to look atother aspects of laboratory tests and procedures and
to compare those provided for gynecological problems with those provided for
other problems (item b). These differences could include who provides the service,
the convenience of schedule or location, coverage of the cost by the student health
fee or insurance, and accessibility for physically disabled students. Describe
relevant characteristics for both types of servic. :, r~ung differences.

If there are substantial differences, there . ‘a;’ br. sex-equity problems. For
example, if most routine laboratory tests are available five days a weck at nocharge
through the on-campus student health service but routine gynecological tests are
available for only a few hours amonth at adistant clinic (and their cost is not covered
by the student health fee), there are certainly inequities.
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Question 2. Physical ex-
aminat:onsand routine treat-
ment.

a. Briefly describe the
physical examination
and treatment services
provided and how ex-
tensave they are.

b. Specify who provides
the services, and indi-
cate their general level
of expertise (high, av-
crage, low).

¢. Specify the cost to the
student, and who or
what covers this cost.

d. Specify the days and
hours when services are
available.

¢. Indicate any other reie-
vant information or dif-
ferences (such as the
convenience of the lo-
cation or accessibility
for physically disabled
students).

Question 3. Laboratory tests
and procedures.

a. List each test available
and the cost to the stu-
dent.

b. Indicate relevant infor-
mation or differences
between services for
routine health concerns
and gynecological serv-
ices (such as providers,
schedules, insurance
coverage, and accessi-
bility).
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Question 4. Emergency
services.
a. Describe emergency or

acute care available 10
students,

. Indicate relevant infor-

mation or differences
(such as providers,
schedules, insurance

coverage, and accessi-
bility).

Question 5. Provide the fol-
lowing information:
a. List reproductive health

services not already de-
scribed.

. Describe any differ-

ences between services
available to women and
services available to
men

. Describe ways these

Services are not compa-
rable or equitable for
womenand men.

The next area of gynecological care to examine for equity is emergency
services. (Sec Question 4.) To assess comparability in this area, examine the
emergency or acute care available to students for both routine health care and
gynecological care (item a). Such care could include, for exam, ple, (a) providing
infirmary or hospital treatment on campus, (b) having specialist physicians on call
or on refainer, (c) providing services for victims of rape and domextic violence, (d)
referring cases to other health care providers in the community, or (€) providing
transportation to hospitals or emergency rooms,

Examine these services, and note relevant information or differences—for
example, regarding who provides the services, the convenience of the schedules or
location, coverage of the cost by the student health fee or insurance, and accessibil-
ity for physically disabled students (item b).

Youammwmadymmoveaimdmlookmomermmducﬁve health services.

Other Reproductive Health Services

In addition to inequities in gynecological services, there could also be inequities in
other reproductive health services—those aimed at men, women, or both sexes.
(See Question 5.) Because the health needs of women in this area are greater and
because men are less likely to seek care aggressively, relatively few institutions
offer any extensive program of reproductive health services specifically for men.
One such program for men was the Men's Awareness of Sexual Health (MASH)
program at the University of Massachusetts at Amherst, which combined health
education and outreach efforts with direct services for men.

Toassess equity in this area, first identify any reproductive health services not
already described (item a). These services could include physical examinations and
routine treatment, !abommrymandpmcedm.andemrgencyandacmecare
services. Examples are outreach to identify young men whose mothers took DES
during pregnancy, examinations for testicular cancer, and instruction in testicular
self-examination. Record your findings on the chart in appendix B.

Next, find out if there are differences in services available to women compared
with those available to men (item b). An obvious difference is if services are
available to only one sex, although both sexes need them. Other differences could
include such things as who provides the service, the convenience of the schedule or
location, coverage of the cost by the student health fee or insurance, accessibility for
physically disabled students, and accessibility for language-minority students.

Finally, note how the services are not comparable or equitable for women and
men (item c). The fact that there are some differences does not necessarily mean
that there is sex discrimination. For example, the fact thata separate women’s clinic
provides gynecological care while care for men is provided through the regular
health service docs not necessarily constitute discrimination, if the services are
comparable in accessibility, cost, quality, and so on.

® ¥ %

Discriminatory or derneaning treatment in the area of reproductive health has been
frequently reported by female students who use campus health services. At the same
time, many institutions have extensive and well-run programs to meet these health
needs of their female students. To assess the gynecological and reproductive health
services an institution offers, examine (1) the extent of gynecological services and
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the treatment of students who use these services (compared with other health
services) and (2) admission, accessibility, and treatment of students who use other
reproductive health services.
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Student Health Insurance

A West Virginia college witha $15,000 limit on expenses for illnesses
provided no coverage whatsoever for pr. gnancy.

Female varsity athletes at an East Coast university were not insured
for sports injuries, while the maie athietes were.

At a Mississippi college, an optional maternity benefit plan was
available for $275 annually and provided up to 3500 in benefits for
childbirth. Regular health insurance cost students $4; and provided
benefits of up to $2,000.

Students at a Missouri university filed a Title IX complaint against
thewr (stitution because the sizdent health insurane policy specifi-
cally exc'uded r- cgnancy, ch'dbirth, and miscarriage. The federal
Office fo. Civil Rights found that the policy violated Title IX .*

Another college excluded single women fromreceiving maternity and
pregnancy berefits.

Introduction

Most colleges, but few elementary and secondary schools, ofter health insurance
policies to their students. These policies have become increasingly important to
stude: s, especially female students, in recent years for a variery of reasons. Ornce,
most college students were “traditional” students (that is, males between the ages
of eighteen and twenty-two) and most were covered by their parent’s health
insurance policy. Female students constituted a relatively small percentage of
college students and an even smalier percentage of students pursuing a graduate or
professional degree.

Today, however, the situation is very different. More than half of all female
students are older than the “traditional” eighteen- to twenty-two-year-old student,
with the result that more students than ever before ave in their prime childbearing

*More recently, over 1,800 complaints have been filed with the federal Office for Civil
Rights, claiming pregnancy discrimination in student health insurance policies. The passage
of the Civil Rights Restoration Act makes clear that student health insurance policies must
weat pregnancy the same as other medical conditions, even though these policies are not
directly funded with federal money.
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years. The fact that more women are pursuing higher degrees today also means that
even those women who began their college career at the traditional age may
continue their education well into their twenties. Also, fewer students (either male
or female) of traditional age are covered by their parents’ employer-provided health
insurance today; as a cost-containment mecasure, many employers now provide
health insurance coverage for the employee only, not family coverage. Finally,
many v omen enter or reenter college in their thirtics, an age when an increasing
number of women become mothers, (Overall, two-thirds of all students over age
thirty-four are women.) Finally, these “older” women who attend college part-time
are the least likely to have employer-provided health insurance on their own-—and
the most likely to hold low-paying jobs with few benefits {Dunkk, 1985, p. 1].

All these issues make pregnancy coverage in student health insurance policies
an issue of access for women to higher education—not just an academic equity
concem.

The student health insurance offered by most colleges does not treat pregnancy
as it treats other medical conditions. Possible manifestations of sex discrimination
in health insurance policies include the following:

* excluding pregnancy coverage altogether
= charging additional fees or premiums for this coverage*

* excluding complications of pregnancy or related conditions, such as eclopic
pregnancy or cesarean section

* denying pregnancy coverage to unmarricd women

* excluding female disorders (such as gynecological r,voblems of young women
whose mothers iook DES during pregnancy) from coverage, while covering
male disorders

* providing lower benefits for female than for male athletic teams
* excluding conditions especially prevalent in females, such as scoliosis

In evaluating how policies fare from a sex-equity perspective, it is important
lo remember that equity is relative: compliance with Title IX in a covered program
is not based on the overall quality of the coverage in the pulicy. For example, a
policy with low benefits that apply equally to all medical conditions, including
pregnancy, is sex equitable and in compliance with Title IX. In contrast, a policy
with higher benefits byt nroviding lesser coverage for pregnancy is not sex equitable
and wouldnotbe in:  .pliance with Title IX.

Title IX and Studen: Health Insurance

Studenthealth insurance policies, like other benefits schools make available to their
students, are covered by Title IX. There are four major arcas where there could be
discrimination in student health insurance policies: (1) treatment of pregnancy and

*Often this costly coverage still provides a lower benefit, compared with the coverage for
other conditions.
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pregnancy-related conditions (by far the most severe area of insurance discrimina-
tion), (2) reatment of gynecological and reproductive services, (3) coverage of
other health services and accidents. and (4) insurance coverage of athletic accidents
and injuries.

Each of these areas will be discussed following a review of Title IX coverage
regarding insurance. Appendix A outlines in detail the specific provisions of the
Title IX regulation.

Student health insurance policies offered by schools covered by Title IX must
be free of sex discrimination and treat pregnancy as they treat other tedical
conditions. Specifically, regarding student health and insurance benefits and
services, the Title IX regulation says:

In providing a medical, hospital, accident, or life insurance benefit, service,
policy, or plan to any of its students. a recipient shall not discriminate on the
basis of sex, or provide such benefit, service, policy, or plan in a manner which
would violate [the standards set forth in the section of the regulation dealing
with employment discrimination] if it were provided to employees of the
recipient. This section [of the regulation] shall not prohibit a recipient from
providing any benefit or service which may be wsed by a different proportion
of students of one sex than of the other, inclucing family planning services.
However, any recipient whick provides full coverage health service shall
provide gynecological care.

Most of the sex-equity problems regarding insurance revolve around coverage
of pregnancy and reproduction. In short, Title IX requires that pregnancy,
childbirth, and recovery be treated as other temporary disabilities or medical
conditions are treated. (These provisions are described in more detail in both
appendix A and chapier 3.)

An institution controlled by a religious organization may be exempt from
providing nondiscriminatory insurance if a specific insurance provision otherwise
required by Title IX would not be consistent with the religious tenets of the
controlling organization.

Additionally, the Civil Rights Restoration Act contains an abortion provision
that states that institutions are not required “to provide or pay for any benefit or
service . . . related to an abortion.” Colleges are free under Title IX, however, to
provide abortion coverage in their student health insurance policies if they so wish,

The fact that a school contracts with an insurance company to provide this
benefit, rather than offering it directly, does not change the obligation of the school
toensure nondiscrimination. An institution covered by Title IX cannot assist others
in discriminating on the basis of sex. The regulation says that unless there is a
specific exception elsewhere in the regulation, a school cannot provide any
discriminatory aid, benefit, or ser ice to a student. The regulation states that
institutions cannot

{a]idor perpetuate discrimination against any person by providing significan(
assistance o any agency, organization, or person which discriminates on the
basis of sex in providing any aid, benefit or service to students or employees;
{or]

[o]therwise limit any person in the enjoyment of any right, privilege, advan-
tage, or opportunity.

2
)
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Further, the Tite IX regulation requires schools to ensure nondiscrimina: on in
those programs, such as insurance programs that they do not directly operate. If
these outside programs do discriminate, the institution cannot “facilitate, require,
permit, or consider” participation in them by its students or employees.

As described above, this section of the Title IX regulation (governing health
and insurance benefits for students) incorporates by reference the standards in the
regulation for these benefits for employees. The employment section of the
regulation (a) details standards for ensuring that fringe benefits are not discrimina-
tory and (b) contains prohibitions against discrimination on the basis of marital
status, parental status, or pregnancy (and related conditions) similar to those
included in the section pertaining to students.

A more detailed look at what the provisions contained in the employment
section of the Title IX regulation say about fringe benefits will be helpful in
understanding the parallel provisions regarding students. The regulation defines
fringe benefits as

ary medical hospital, accident, life insurance or retirement benefit, service,
policy or plan, any profit-sharing or bonus plan, leave, and any other benefit
or service of employment not subject to [the section of the regulation dealing
with “compensation” or salary].

The regulation then goes on to say that an institution shall not

[d]iscriminate on the basis of sex with regard to making fringe benefits
available to employees or make fringe benefits available to spouses, families,
or dependents of employees differently upon the basis of the employee's sex;
for]

[a]dminister, operate, offer, or participate in afringe benefit plan which does
not provide either for equal periodic benefits for members of each sex, or for
equal contributions to the plan by such recipien: for members of each sex.

The next section walks you through a data collection process to determine if
student health insurance policies are sex equitable. The charts entitled “Student
Health Insurance” in appendix B should help you gather and record this informa-
tion.

Basic Information

To determine whether or not a student health insurance policy is sex fair, first get
a genera: picture of the policy's coverage. Then compare the general coverage with
that available to women or for female-specific problems or conditions. Obtain a
copy of all relevant information regarding the student health insurance policy,
including the following:

« any informational materials or brochures describing the policy and coverage
« a copy of the detailed policy or contract itself
» information regarding the “verified loss™ (that is, the amount or percentage of

money that the insurance company pays outin claims, excluding administrative
costs and profits)

6
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* relevant claims forms and applications forms

* whether or not the institution qualifies for a religious exemption in the
insurance arca

+ other relevant information

Next, gather some baselinc information regarding the health insurance policy,
including the insurance company’s name and address (Question 1); contact
information on who at the school is responsible for administering and negotiating
the policy (Question 2); the annusl cost of the basic policy for individual students
(Question 3); and the annual cost of additional, but nonpregnancy, coverage that
can be purchased (e.g., high-option or family coverage) (Question 4). Record this
information on the chart “Student Health Insurance” in appendix B. You will gather
additional specific information regarding the policy's coverage under Questior 7

Treatment of Pregnancy
and Pregnancy-Related Conditions

Pregnancy discrimination in student health insurance policies is the norm, rather
than the exception. Three frequent ways that health insurance coverage is discrimi-
natory are in (a) eligibility for coveruge and benefits, (b) the cost of the coverage,
and (c) the extent or scope of the coverage. The primary test for determining if a
health insurance policy is sex equitable is whether or not pregnancy is treated the
same as other medical conditions. This test mirrors the test used for pregnancy dis-
crimination in employment under Title VII of the 1964 Civil Rights Act.

Title IX does not require that an institution provide any health insurance
coverage at all. The law simply requires that if an institution does provide health
insurance coverage for temporary disabilities, the “temporary disability” or medical
condition due to pregnancy and related conditions be treated and covered the same
as other medical conditions.

Therefore, the same treatment of pregnancy could be nondiscriminatory at one
institution and discriminatory at another. For example, if one institution’s healih
insurance policy covered up to $500 for any medical condition or temporary
disability, including pregnancy, it would be in compliance with Title IX.. Incontrast,
another institution that also covered up to $500 for pregnancy but up to $1,000 for
other medical conditions or temporary disabilities woald not be in compliance wi.h
Title IX.

How toevaluate student health insurance policics against the Title IX standard
for pregnancy discrimination may at first be unclear because insurance policies do
not generally use the Title IX terminology “other temporary disabilities.” Policies
typically discuss coverage in terms of illnesses, sicknesses, and accidents. Al-
though it is somewhat confusing 10 think of pregnancy as an illness, sickness, or
accident, these three terms generally define how “other temporary disabilities” are
treated under the policy. Therefore, to determine if a specific policy is discrimina-
tory regarding pregnancy, compare the pregnancy coverage with the coverage
available for other medical conditions (illnesscs, sicknesses, and accidents) in all
these respects, as described below. Make this comparison and ask whether
eligibility for coverage and benefits for pregnancy and pregnancy-related condi-
tions is the same as for other medical conditions. If eligibility differs, ascertain how
it differs for pregnancy and pregnancy-related conditions. (See Queslgng.)

Student Health: Insurance
—

SO

Question 1. Name and ad-
dressofinsurance company.

Question 2. Name(s) and
telephone number(s) of
school personnel respon-
sible for administering and
negotiating the policy.

——y

Question 3. Annual costof
the basic policy for individ-
ual students. J

Question 4. Annual cost of
adustional coverage that can
be purchased (other than
pregnancy coverage), such
as high-option coverage,
family coverage, and other
coverage.

Question 5. Is cligibility
for coverage and benefits
for pregnancy and preg-
nancy-related conditions the
same as for other medical
conditions?

If NO, describe how eligi-
bility differs for pregnancy
and pregnancy-related con-
ditions.
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Question 6. Is the cost of
insurance for pregnancy and
pregnancy-related condi-
tions included in the cost of
the regular student health
insurance policy (evenif this
coverage is more limited
than the coverage for other
medical conditions)?

If NO, describe any specific
pregnancy coverage that stu-
dents can purchase, even if
itislesscomprehensive than
coverage for other condi-
tions. Also, indicate thecost
of any additional coverage.

Some possible ways in which eligibility criteria could discriminate or reat
pregnancy differently are as follows:

= Single women or unwed mothers are not eligible to receive pregnancy and
pregnancy-related benefits.

* Thercarc fewer timesper year when this pregnancy coverage can be purchased.

» Spouses or other family members are not covered for these conditions (or are
covered at a lower level), although they are covered for other temporary
disabilities.

* In order for a female student to receive these benefits, her husband or partner
must also be covered by the insurance plan, even though no similar requirement
is made for any other condition,

* Only students who purchase “family coverage™ are eligible for these benefits.

= Proof of pregnancy andfor proof of delivery are required, but similar require-
ments are not made for other conditions.

« Pregnancy and pregnancy-related conditions are treated differently from how
other preexisting conditions are treated (for example, there is a longer waiting
period for eligibility).

« Pregnancy must be both conceived and delivered during the period the person
is insured, but more gencrous standards are applied for other temporary
disabilities.

= The grace period for covering pregnancy and pregnancy-relaied conditions
after the insurance expiresis different from the grace period for other temporary
disabilities.

« Other (describe any other way in which eligibility for coverage or benefits for
these conditions difiers from that for other temporary disabilities).

Different eligibility standards for coverage and/or benef)is for pregnancy and
pregnancy-related conditinns are almost cenainly - scriminatory eligibility stan-
dards. Inall the examples above, eligibility for coverage and benefits for pregnancy
and pregnancy-related conditions differs from eligibility for other medical condi-
tions. For example, an insurance policy that excluded all spouses and family
members for all conditions (including pregnancy) would be sex fair; however, a
yolicy thatexcluded only pregnancy benefits (or provided them ata lower level) for
family members would not be sex fair.

Next, {ook at the cost to students of insurance coverage. Find out whether the
cost of insurance for pregnancyar regnancy-related conditions is included in the
cost of the regular student health wsurance policy (even if such coverage is more
limited than that for other medical conditions). (Seec Question 6.) If it is included,
there may still be problems with sex discrimination in eligibility (above) or the
extent or scope of coverage (below). For example, if pregnancy and pregnancy-
related conditions are covered but are covered at a lower level than other medical
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conditions are, the insurance policy would not be complying with Title IX
standards.

If, however, pregnancy and pregnancy-related conditions are totally excluded
from the regular policy, then almost by definition the policy does not comply with
the Title IX standard. In this instance, there are undoubtedly problems with the
eligibility and scope of the policy as well. Determine whether there is any specific
pregrancy coverage that students can purchase, even if itis less comprehensive than
coverage for other conditions, and find out the cost of the additional coverage. (You
will ha e the opporunity todetail any differences in the scopeof coverage when you
answer the next question.) Some possibie findings for Question 6 are as follows:

» None. Coverage for pregnancy and pregnancy-related conditions is excluded
altogether and cannot be purchased under any circumstances.

» Coverage for some or all pregnancy and pregnancy-related conditions can be
purchased under a “high option” or “family plan,” which costs $ a year.

+ A female student can purchase coverage for some or all of these conditions, but
it costs her § additional a year for pregnancy coverage.

* A male student can purchasc this coverage for his wife for an annual cost of
$ . although the cost of coverage for other medical conditions is included
in the regular plan.

* Other (describe any other additional costs for coverage of pregnancy and
pregnancy-related conditions; be sure to indicate the annual dollar amount of
these costs).

Any of these NO answers is most likely sex discriminatory, since each treats
pregnancy and pregnancy-related conditions differently from other medical condi-
tions by imposing an additional fee or premium for this coverage. There arc,
however, two possible instances when this treatment might not violate the Title IX
standard for equity: (a) when the institution (not the student) paid the cost of 1he
additional insurance for these conditions, and (b) when the institution self-imsured
for thesc conditions (that is, when the institution did not include pregnancy and
pregnancy-related conditions in the regular policy but paid claims for these
conditions itself, out of a special self-insurance fund set up for this purpose). Inboth
these cases, the determination of nondiscrimination assumes that the eligibility and
benefits for pregnancy and pregnancy-related conditions are the same as those for
other medical conditions. If this is the case, then the school is probably in
compliance with Title IX.

The next, rather extensive question asks you to describe all ways that coverage
for pregnancy and pregnancy-related conditions and gynecological and reproduc-
tive services differs from that for other medical conditions. (See Question 7.)
Using appendix B to help gather this information, start with the first column and,
for each category (items a—p), describe the coverage generally—that is, describe
the coverage for other medical conditions (illnesses, sicknesses, and accidents).

Next, for pregnancy and pregnancy-related conditions, describe the coverage
for pregnancy and pregnancy-related conditions in each category. Once you ha.
done this, compare this coverage with that for other medical conditions, and ask: Is
the coverage exactly the same or is it different from other medical conditions?

h] L]
‘l

ii.

Question 7. Describe all
ways that the coverage for
pregnancy and pregnancy-
related conditions and gy-
necological and reproduc-
tive servicesdiffers from the
coverage for other medical
conditions (accidents, ill-
nesses, and sicknesses).

a.

Nodifferences; exactly
the same in ALL re-
spects.

Maximum dollar limit
on benefits.

Maximum dollarbene-
fit per incident.
Amount of deductible.
Amount of co-pay-
ment.
Cunditions that are spe-
cifically excluded.
Schedule ormethod for
determining reimbur-
sabie or covered costs.
X-rays, laboratory and
other iests, and medi-
cation coverage and
cost to the student.

. Coverage of in-hospi-

tal and out-of-hospital
expenses.

Coverage of physical
exams, diagnostic serv-
ices, and routine or pre-
ventive care,

Length of coverage
after the event (e.g.,
illness, surgery, deliv-
ery).

Coverage of special-
ists’ fees.
Restrictions, if any, on
the basis of marital
status.

Time limits on preex-
isting conditions.
Maximum number of
hospital days allowed.
Other (describe any
other ways that the
coverage differs).
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Then, for each category, do the same thing for gynecological and reproductive
services. That is, first describe the insurance coverage of these services. Then
compare this coverage with that for other medical conditions and indicate if it is
exactly the same or if it is different.

Finally, foreach category, provide any other useful explanatory information or
details, such as a description of specific differences or the reason given for
differences.

The first possible category in the lefi-hand column indicates no differences;
coverage is exactly the same in all respects (item a). Unfortunately, relatively few
institutions will be able to check this category and move on to the rext question.
Even if you think that this is the correct category, carefully examine all the other
categories that identify ways in which the scope or extent of coverage could be
different or discriminatory. Many of these differences arc so commonplace that
they are unnoticed unless the detailed provisions of the policy are carefully
scrutinized.

Compare every facet of the coverage of pregnancy and pregnancy-related
canditions and gynecological and reproductive services with coverage for illnesses
and other medical conditions to identify discriminatory treatment. Table 6.1
contains a listing of some of the major areas where there might be discrimination,
followed by examples of how pregnancy discrimination might manifest itself,

Table 6.1. Ways Student Health Insurance Policies Treat Pregnancy
Differently thar Other Medical Conditions

Area Examples

Maximum dollar limit on benefits (item b). A $5,000 maximum for sicknesses, acci-
dents, and other medical conditions; a $150
limit on pregnancy,

Maximum dollar benefit per incident (item c). A $1,000 limit for most illnesses; a $100
limit for pregnancy.

Amount of deductible (item &). A $50 deductible for all illnesses; an eddi-
tional deductible of $100 for pregnancy.

Amount of co-payment (item e). After the deductible, the student pays 20 per-
cent of the costs for illnesses but 50 percent
of the costs for pregnancy.

Conditions that are specifically excluded (item  In addition to e xclusions that fall relatively

. equally on bota sexes, there are numerous
exclusions that affect women only or dispro-
portionately. Common discriminatory ex-
clusions are complications of pregnancy,
false labor, ectopic pregnancy, cesarcan
section, prenatal and postnatal care, and
miscarriages. Another exclusion is not cov-
ering pregnancy-related difficulties that arise
after hirth, while covering subsequent com-
plications :or other medical conditions.



Schedule or method for determining reim.-
bursable or covered costs (item g).

X-rays, laboratory and other tests, and mexdi-
cationcoverage and costs to the student (llem
i),

Coverage of in hospital and out-of-hospital
expenses (item f).

Coverageof physical exams, diagnosticserv-
ices, and routine or preventive care (item j).

Length of coverage after the event [..g., ill-
ness, surgery, delivery) (item k).

Coverage of specialists’ fees (item i).

Restrictions, if any, on the basis of marital
status {item m).

Time limits on preexisting conditions (item
g}

Maximum number of hospital days allowed
(item o).

Other (describe any other ways that the cov-
erage differs) (item p).

“Usuel, reasonable, and customary"’ costs are
paid for illnesses and other medical condi-
tions, but there is a strict dollar limis, often of
$100 to $500, for pregnancy, or there is a
stricter standard for pregnancy costs.

Alltests and procedures judged necessary by
the doctor are covered for illnesses and other
medical conditions; specific pregnancy-re-
lated tests such as sonograms and amniocen-
tesis are excluded,

Office or clinic procedures are covered for
othe: temporary disabilities but not fo. preg-
nancy and pregnancy relaied procedures.

Routine exams are generally covered, but
pre- and pestnatal exams ave excluded.

Coverage continues after surgery, but no
postnatal costs are covered.

Specialists’ fees are covered for other condi-
tions but not for pregnancy.

Marital status has no effect on coverage of
most medical conditions, but only married
women are covered, or fully covered, for

pregnancy.

Most preexisting conditions are covered af-
ter a three-month waiting period, but the
waiting period for pregnancy coverage is
nine months.

A maximum of twenty-one days is allowed
for most medical ronditions, but only four
days are allowed for pregnancy.

Thecostof a privateroom is covered for most
medical conditions, but only a semiprivate
room is covered for pregnancy; only certain
gbortions are covered, while other condi-
tions, such as drug overdose or injury while
committing a robbery, are covered.

Treatment of Gynecological and Reproductive Services

Information regarding discriminatory insurance coverage of gynecological and re-
productive services should also be summarized in Question 7 on the “Student Health
Insurance” chart in appendix B. Examples of possible discriminatory coverase are

the following:

&)
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Question 8. What, if any,
sdditional exclusions from
coverage, limitations, or
conditionsapply only toone
sex or have a disproportion-
ate impact on one sex?

» Excluding female-specific or reproductive disorders (such as endometriosis or
dysmenorrhea [menstrual cramps)) from coverage while including most other
disorders.

« Excluding problemsrelated to contraception (such as difficulties with an intra-
uterine device {TUD]), while including most cther problems.

« Excluding such female tests as pap smears from coverage, but ¢ wvering other
routine tests (or charging a relatively higher rate for female tests).

« Covering fees for urologists and urological examinations but not for gynecolo-
gists and gynecological examinations.

« Covering a vasectomy for aman but not sterilization fora woman, or vice versa,
or routinely covering sterilization for one sex but covering it for the other sex
only if it is “medically necessary.”

« Specifically excluding probiems of students whose mothers took the drug DES
during pregnancy (while this can cause problems in both sexes, the problems
are more commen and generally more severe in females).

e Covering all or some of the costs of ali medication except that related to
contraception for women (excluding contraception altogether might also be
discriminatory, since this would have a disproportionate effect on females).

Coverage of Other Health Se. vices and Accidents

Although other forms of discrimination in health insurance are not unheard of, they
are rc atively rare. To determine if a school’s policy is discriminatory in the other
conditions it covers, find out what, if any, additional exclusions from coverage,
limitations, or conditions there are that apply only to one sex or that have a
disproportionate impact on one sex. {See Question 8.) Possiblc overt discrimina-
tion includes the following:

= The wives of male students are eligible to be covered as dependents, but the
husbands of r2male students are not (or the cost or scope of coverage is different
depending on the sex of the student).

« Health concemns and needs common to gay men are covered, while those
common to gay women (lesbians) are not.

+ A specific condition is covered for one sex but not for the other.
Additionally, therc may be problems with discrimination in the insurance coverage
if a condition that appears more frequently (or mere severely) in one sex than in the

other is treat 1 differently or excluded. For example:

« If the policy excludes Iupus or scoliosis, there may be a sex-equity issue, since
these conditions are much more frequent in females.
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« If hyperactivity is excluded, there may be a sex-equity issue because this
condition is much more common in males.

Anotherexclusion or exception fror.: ~overage that does not fall equally on both
sexes (or all races) is an exclusion for AIDS. Currently, most AIDS patients are
male, although the number of females with the AIDS virus or AIDS is increasing.
In addition, a disproportionately high number of women with AIDS are minority
women. And, excluding AIDS might constitute discrimination on the basis of
handicap, in violation of section 504 of the Rehabilitation Act.

As colleges take a Title IX look at insurance coverage, they should check for
other equity problems as well. Does t} e policy igrore the requirement of many
states tocover newbom care, as well as pregnancy? Are disabling conditions treated
in a way that violates section 504 of the Rehabilitation Act? (For example, does the
plan contain a specific exclusion for injuries sustained during a suicide attempt?)
Are older students denied health insurance coverage in violation of the Age
Discrimination Act?

Coverage of Athletic Accidents and Injuries

In examining equity in hcalth, accident, and injury insurance available for student
athletes, the first thing to do is to obtain and examine a copy of the policy or policies.
Find out whether coverage for all-female and all-male teams and athletcs is exactly
the same. (See Question 9.) If it is, there is probably not sex discrimination in this
area. If, however, it is not, look fusther at the differences.

To assess such differences, examine how the coverage differs and whether
males or females have the most comprehensive coverage with respect to insurance
companies, eligibility requirements, deductible amounts on dollar limits, extent of
coverage, support personnel, cost to female and male athletes, and other factors.
(See Question 10.)

Next, make note ot any cxclusions especially important to women (such as
sports gynecology or pregnancy). (See Question 11.) And if one ormore tcams get
special or extra coverage, identify them and note what extra coverage .hey reccive.
(See Questicn 12.)

Also, take a look at the budget information to see if any cost to the student is
equivalent for the female and male teams. There may be a Title IX problem if female
students have to pay for all or part of their insurance, while the school pays the cost
for male athletes.

The comparison in the sports area is fairly simple. If the coverage for female
and male athletes is not exactly the same, look at the differences to see if there is a
nondiscriminatory justification for them.

sk * *

Student health insurance poilicies frequently discriminate against females, espe-
cially incoverage of pregnancy and pregnancy-related con.litions. Assessing Title
IX compliance with student health insurance policies 1= a good way 1o detcrmine
whether these policies are sex equitable. Four arcas must be examined to identify
sex discrimination in student health insurance: (1) treatment of pregnancy and

Question 9. Is the cover-
age for all-female and all-
male teams and athletes ex-
actly the same?

=

Question 10. If NO, de-
scribe or explain how the
coverage differs, and indi-
cate whether the males or
the females have the most
comprehensive coverage.
For example, therc may be
the following:

a. Dif__rent insurance
companies (this may
not be relevant, but it
makes it more likely
that the policies are not
equal).

b. Different eligibility re-
quirements.

c. Differert deductible
amowuts or dollar lim-
its.

d. Txifferentextentofcov-
erage (for example, are
women covered only
during games, while
men are covered for
practices and when not
competing, as well as
during games?).

¢. Different <overage of
support personnel
(such as managers or
trainers).

f. Diffcrent« osttofemale
and male athlctes.

g. Other differences
(specify what these
other difterences are).

Question 11. Describe any
exclusions especially im-
portant to women (such as

sports gynccology or preg-
nancy).




62 Siudent Health Insurance

Question 12. If any team(s)
gets special or extra cover-
age, identify the team(s) and
describe this exira cover-
age.

b -

pregnancy-related conditions, (2) treatment of gynecological and reproductive
services, (3) coverage of other health services and accidents, and (4) coverage of
athletic accidents and injuries.
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Sports Medicine

Students commonly report thatfemale athletes have accessto training
services only at inconvenient hours. A female athlete at a Texas
college reported that the athletes on the women' s team were allowed
the services of a trainer only at 8:00 a.m.

Two Ohio schools had Title IX complaints filed agains: them because
the whirlpools were located in the boys’ locker room and female
athietes did not have ready access to them.

A large northwestern university had an on-site doctor for the men’s,
but not the women's, basketball games—with the result that injured
male players got quick medical attention, while their femaie counter-
parts did not.

At a Washingtor, D.C., university, the coordinator of women's
athletics reported that the men had a full-time athletic trainer o teach
male athletes how to prevent sports injurics. However, the female
athietes had to rely on a teammate to provide training services.

At a Connecticut institution, while the women theoretically had some
access to the men's training room, the fact that the male athletes
generally wore no clothes while using the training room effectively
prevented female athletes from using these facilities.

Introduction

School sports programs—f{rom romping on the playground to high-intensity inter-
collegiate athletics—are as American as apple pie. And although males have
traditionally enjoyed the larger piece of this pie, there has been substantial progress
for females since Title IX became law in 1972,

The increase in athletic participation by women and girls was dramatic in the
1970s. For cxample, in 1970-71, 7 percent of all participants in high scliool sports
programs were girls; eight years later, this number had increased to 32 percent. And
by 1983--84, 35 percent of the more than 5.1 weillion high school athletus were
women—more than 1.7 million female high school athletes [NFSHSA, 1984, p. 77).

Similarly, the number of women participating in intercollegiate athletic and
college intramural programs more than doubled from 1971 to 1976. Thirty percent
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of all intercollegiate athletes were female in 1980-81 [NCAA, 1981, pp. 1-2]. By
1983-84, 31 percentof the more than 273,300 varsity athletes at National Collegiate
Athletic Association (NCAA) institutions wese female. This is more than twice the
number of female athletes in 197172, when 16 percent of all athletes were female
[NCAA, 1974, pp. 5. 13; NCAA, 1984a]. In 1983-84, 35 percent of the varsity
athletes at colleges belonging tothe National Association of Intercollegiate Athletes
were women; 65 percent were men [NAIA, 1984a].

In ali, after a sharp rise in athletic participation by women in the 1970s, the
numbers leveled off in the 1980s. This can be attributed to many factors, including
less vigorous federal enforcement of Title IX provisions regarding athletics in the
1980s and the Grove City decision, which was in effect from 1984 to 1988. (During
this time, few athletic programs were covered by Title IX because relatively few
athletic programs and facilities directly receive federal funding. Since the 1988
passage of the Civil Rights Restoration Act, Title IX clearly covers athletic
programs in schools and colleges that receive any federal funding.)

Well-trained and conditioned athletes are less likely to be injured than their
unirained counterparts. Despite this, the quality of health care for students
participating in physical education classes, intramural programs, varsity athletics,
and other sports activities has historically received relatively little attention. Atthe
same time, athletic injuries are common problems among children and adolescents.
In 1980, for example, 1.8 million children ages five to fourteen experienced athletic
injuries [Rutherford, 1981, p. 1]. A 1979 report by the U.S. surgeon general in
Healthy People reported that

most accidents among older children are accounted for by recreational activi-
ties and equipment. . . . For {children ages] 12 to 17, the leading causes [of
injury]included football, basketball, and bicycle riding. Contact sport injuries,
it should be noted, often involve injuries to the mouth and teeth—and the
aftereffects and treatment may be long and costly. [PHS/HEW, 1979b, pp.
4-11]

There were more than a million athlctic injurics in school and college sports
programs in 1975-76, with women receiving 23 percent of the injuries, according
to a congressionally mandated study. At the varsity sports level, women were 29
percent of the athletes but received only 16 percent of the injuries. For all types of
sports, the injury rate for men was substantially higher. In football, an average of
28 percent of players were injured, compared with less than 8 percent for all other
Sports, contact or noncontact, female or male [NCES/HEW, 1979, pp. ix, 33].

At the same time, more recent national data from the NCAA confirm that
female, as well as male, athletes frequently susiain injurics and need training and
preparation to avoid them. For example, the 1985-86 injury rate per thous. i
“athlete-exposures” was 9.38 for women’s gymnastics, compared with 6.81 for
football. (That is, more than nine out of every thousand female gymnasts were
injured, compared with less than seven out of every thousand football players.)
Similarly, the surgical injury ratc for women's gymnastics was double that for
football—1.04 per thousand, compared with 0.47 per thousand for football [NCAA,
1986, table 7).

While many of the athletic health concerns for boys and girls, for men and
women, are the same, a significant number of the concerns differ—because of the
different sports girls and boys play, physical differences between the sexes, and the
different stage of devclopment of sports programs for boys and girls. Because of
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this, one cannot apply a cockie-cutter solution to determining sex equity in sports
medicine and training. Rather, it is important %0 look at the training and sports
medicine needs of individual female and male athletes and teams.

Title IX and Sports Medicine:
The Rules of the Game

Title IX's sweeping provisions regarding athletic equity cover all levels—from
high-level intercollegiate teams to interscholastic (high school) sports to intramu-
rals, club sports, and physical education classcs. See appendix A for a complete
summary of the provisions in the regulation.

Although good sports medicine and training are important for the health of
student athletes, Title IX does not : equire that any school provide these services.
The Title IX regulation lists the “provision of medical and training services™ as one
of the factors that the director of the Office for Civil Rights “will consider” in
determining whether or not an institution is providing female and male athletes with
overall equal opportunity. Also, the Office for Civil Rights issued an important
Intercollegiate Athletics Policy Interpretation in 1979, explaining that a college’s
compliance with Title IX in the sports medicine area will be determined by
examining the equivalence for men and women of

« availability of medical personnel and assistance

« availability and qualifications of athletic trainers

» availability and quality of weight, training and conditioning facilities
+ health, accider.:, and injury insurance [OCR/HEW, 1979, p. 71417}

In explaining this policy, then-HEW Secretary Patricia Rob rts Harris said *hat
the govermnmcnt

will evaluate an institution’s program by determining whether men’s and
women'’s athletic programs make athletic benefits available in an equitable
way. HEW will evaluate the avail bility of those benefits, the quality and
nature of those benefits and how the provision of such services affects the
treatment and future opportunities of athletes. It is important to note that [the
government] is not requiring that benefits~—such as locker facilities or coach-
ing staffs—be identical; we will, however, compare programs, to determine
whether policies and practices provide equivalent o, nortunities throughout
men’s and women’s sports programs.

This standard that the Office for Civil Rights pubiished for assessing equity
under Title IX is viewed by some people asbeing abare minimum. Itallows unequal
ouportunities in some areas if the school can prove that the discrimination is
" .nsuostanual,” “justified,” or the result of nondiscriminatory factors. As aresult
of this relatively flexible Title IX standard, a school that the Office for Civil Rights
deems to be in compliance with Title IX may fall short of being in compliance with
a more strict state human rights law or state equal rights amendment.

In making Title IX judgments in the area of athletics, it is impor& i to
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Question 1. Tvpesof medi-

cal assistance and services.

a. Physical exams.

b. Routine health coce.

c. Aid for injures (4

home and away geines
and at practices).

d. Availability of emer-
gency and ambulance
services (at home and
away games and at
practices).
Avuilability of medical
supplies (at home and
away games, practices,
and other times).

f. Follow-up care for in-

juries.

g. Specialist care (suchas
orthopedists or sports
gynccology care).

h. Other services (such as
taping, proper fitting of
equipment; specify the
services).

s

L. . _J

Question 2. List teams
receiving each service or
type of assistance.
a. Men’s teams.

b. Women’s teams.

remember to compare female sports opportunities with male sports opportunities.
There is a temptation to compare women’s sports opportunities at one school or
college with women's sports opportunities at another school or college: this is not
a valid comparison to make in judging equity.

Also, to make a valid comparison, one must compare all sports opportunities
for males (including football) with all sports opportunities for females. Thereis no
exemption for footbali or other so-called revenue-producing sports under Title IX.

Following is a discussion of the specific k. alth-related issues addressed in the
Intercollegiate Athletics Policy Interpretation. The provisions regarding health,
accident, and student injury insurance are discussed in chapter 6. The following
pages primarily address intercoliegiate athletics, the most complicated and contro-
versial area in athletic opportunity. The questions can, however, terelatively easily
modified to apply to services at the elementary and secondary lewcls, to club and
intramural activities, and to physical education programs.

Availability of Medical Personnel and Assisicnce

Most intercollegiate and interscholastic athletic programs offer some sort of
medical personnel and assistance—at games, at practices, and off tr - playing field.
Often, however, medical personnel and aids are available only to men’s teams, or
only to some of the men's teams. For example:

« Atcne Midwestern high school, the medical supplies were stored in the boys'
locker room, with the result that female athletes did not have ready access to
them.

* A public university in the Northwest agreed, in seitling a complaint of sex
discrimination, to let female athletes and coaches know about preventive and
injury-related medical services in order to ensure nondiscriminatory access to
them.

Todeterminz if the availability of medical personnel and assistance is equal for
female and male athietes, first iook at what specific health services are available to
cach team. Using the chart entitled “Sports Mc “icine” in appendix B to help gather
information, list the types of medical assistza..ce and services—physical exams;
routine health care; aid for injuries (at home and away games and practices);
availability of emergency and ambulance services (at home and away games and
practices); availability of medical supplies (athome and away games, practices, and
other times); follow-up care for injuries; specialist care (such as orthopedists or
sports gynecology care); and other services (such as taping, proper fitting of
equipment; specify the services). (See Question 1.)

The determination of sex faimess under Title IX derends on the relative
availability of services for female as compared with male athlc.es and teams.
Therefore, for each of the services outlined in Question 1, list the men’'s tcams and
the women's teams that receive each service or type of assistance. (See Question
2.) Examine for inequities the services that each sex receives. For example, is aid
for injuries available to most male teams and for male athletic events butnot formost
female teams or female athletic events? Are specialistsequally available to athletes
of both sexes? Arc the female and male teams equally likely to have medical
assistance and suppiies available at home games, av. ay games, and practices? (You
will later describe these inequities in Question 4)
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Next, look at who provides the services to see if there are qualitative differences
between the sexes. (See Question 3.) Here you are asked to indicate who provides
the services to men’s teams and to women'’s tcams. Possible responses are the
school/college health service; the school nurse; the team trainer; a health profes-
sional (docter, nurse, paramedic, emergency medical technician, etc.); the personal
doctor of the student athletes; a coach or assistant coach; a physical education
teacher; a volunte=r; or someone else (specify who).

Look for significant differences between the services available to female and
male teams. Forexample: If different persons provide services for the women’s and
the men'’s teams, are those persons equally qualified and certified? Does a doctor
provide aid to injured male athletes, while a coach provides aid to injured female
athletes? Are the services of a physician or of specialists equally availabie to
athletes of both sexes?

Then, for each type of medical assistance and service, identify and describe any
differences in the quality and the extent of the services available to women’s and
men's teams. (See Question 4.) Some of this information is best obtained through
interviews and discussions with ati;letes, trainers, or coaches. Other information is
more objective. Questions to answer include:

« Are athletes of both sexes with similar injuries treated differently? Are the
procedures and criteria for receiving medical care the same for both sexes? Do
females and males get the ss...c services, with the same speed, and in the same
amounts? Or are, forexample, injured female athletes shipped off to the student
health center to see a nurse, while injured male athletes are treated by a doctor
or specialist?

» Are the services provided no: of the same quality for both sexes? Does the
school nurse do a cursory exam of female varsity players, while a team doctor
does a completz physical examination of the male players? Do injured female
players get a quick glance from the coach, while injured male players are
scheduled for doctor appointments?

+ Are male and female athletes not equally satisfied, or dissatisfied, with these
services? What specific complaints do they have? Do female athletes believe
that the medical personnel do not take their injuries seriously?

« Are medical personnel not equally available for away games of female and
male teams? Do trainers routinely travel with all men’s teams but with no
women's tcams?

*» Are there subsiantial budget differences for females and males? For example,
isthe budget amount for males much larger than the amount for females? Does
funding for services for female and mal : athletes come from different sources?
Although Title IX does not require equai per capita expenditures in this or most
other areas, a lock at the budget can often help to pinpoint problem areas.

Note that all the italicized questions above are relevant to more than one type of
assistance or service listed in Question 1. For example, the first item (Are athletes
of both sexes with similar injuries treated differently? ) is relevant to item ¢ (aid for
injuries), item d (availability of emergency ambulance services), item f (follow-up
care for injuries), and item g (specialist care). Be sure to ask these questions for all
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Question 3. Indicatc who
provides the service or as-
sistance.

a. Men's ieams.

b. Women’s teams.

Question 4, Describe dif-
ferences in the quality or
extent of services available
to women's and men’s
teams.
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Question §, List each sport
by women's and men’s
teams.

Question 6. Who are the
trainers?
a. Name and title of eacn
trainer for each sport.
b. Salary of each trainer
(per season, per sport,
Or per year).
¢. Hours per week and
weeks per year that
trainer works witheach
team.
d. Qualifications and
other informationabout
trainers.

relevant areas and to record differences under Question 4 on the “Sports Medicine”
chart in appendix B.

Overall, assess if there is a pattern of differences. If there are significant
differences in the services provided, in who provides the services, or in the quality
or extent of the services, there may well be a sex-equity problem.

Ask athletes and coaches about their perception of the relative availability of
services for the men's and women’s teams. Also, ask administrators and coaches
if thereare legitimate, rondiscriminatory reasons for any differences. For example,
a high injury rate in one or two sports might “require” greater medical care. If, on
the one hand, the lower injury rate for women'’s sports is caused by the fact that the
school has kept the competitive ;. vel of women's sports lower than that of men's
sports, then the school may not be meeting its obligation under Title IX not to
discriminate in athletics on the basis of sex. If, on the other hand, the difference is
because the particular women's sports generate fewer injuries, then this is probably
not discrimination.

Availability and Qualifications of Athletic Trainers

Many high schools and colleges have trainers for their athletic teams. Of*n athletic
trainers are included in a discussion of sports medical personnel since they can
directly affect the health of student athletes. For example, they develop and
supervise conditioning programs aimed at preventing injuries, and thev provide
treatment and rehabilitation services when an athlete is injured. The 1979 OCR
Intercollegiate Athletics Policy Interpretation specifically mentions trainers.

Although coaches and assistant coaches are often responsible for training and
on-the-spot health care, they frequently are not qualified to provide these services.
With the dual job of coaching and training, they may do ncither one well. Coaches
face a conflict of interest if they must make, in the heat of vompetition, play-or-no-
play decisions for injured athletes, However, using coaches rather than qualificd
trainers does not in itself constitute sex discrimination. If female teams found
themselves without trainers comparable to those of their male counterparts, sex-
discrimination issues could arise.

For example, at a major northwestern university, the Title IX evaluation noted
inequities in training services. This report recommended the appointment of a full-
time trainer for the women’s program because “a trainer for the women's program
will ease the current work load, be in the best interest of the female athletes, and help
provide equity in work-related opportunities for female student trainers.”

' looking at the issue of trainers, there is likely to be some overlap with the
pre sious section (*Availability of Medical Personnel and Assistance™). This should
not pose serious problems, however, in obtaining reasonably consistent and
convincing information to assess patterns of cquity—or inequity.

To discover patterns in the use of trainers, compare the services provided to
men’s and women's teams. The chart in appendix B can help with this task. You
may necd to get some of this information through conversations with coaches,
trainers, and athletes. And even if you are not able to get all the information
suggested, you should be able « have enough 1o get a fairly clear picture. Start with
a simple listing of all sports and teams, divided into women’s teams and men'’s
teams. (Sce Question §.)

Then iook more closcly at the trainers, who they are, and the services they
provide to athletes. (See Question 6.) To answer this question, obtain as much of
the followi .z ir formation as possible about exch trainer for each sport—name and
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title (item a); selary per season, per sport, or per year (this information may be
difficult to obtain at private colleges) (item b); hours per week and weeks per year
the trainer works with each team (item c); and qualifications and other information
(item @). This other information couid include the following:

=« Is the trainer certified?

« Duoes the trainer have any special credentials or qualifications, or many years
of expernience?

« Is the trainer also a student?
« Does the trainer also serve other teams? If so, which teams?

« Does the trainer also have responsibilities for physical education classes or
intramurals?

Be sure to record this information for both the men's and the women's teams.
To assess sex faimess regarding trainers, look at the data you have collecied for
Question 6 to answer the follow:1g questions:

- Are salaries for trainers of male and female teams comparable, given their
experience and qualifications?

« Are trainers of female teams as likely as trainers of male teams to be available
at games (both home and away), as well as during practices and at other times?
(See also Question 7 to answer this question.)

* Are the trainers of female teams availablc to the same extent and for approxi-
mately the same amount of time as trainers for the male tcam? Or, for eaample,
are they available for fewer hours, or also responsible for serving other cams
of the physical education department?

« Are the trainers of female teams and male tcams equally qualified? Are they
equally likely to have special qualifications or be centified? (Or, for example,
arc 90 percent of trainers for male teams certified, compared with 10 percent
of trainers for fomale teams?)

« Are trainers of female teams more likely to be students than trainers of male
teams are? (For example, do uncertified studcnt trainers provide services to
female athletes, whiie paid training staff provide similar services to male
athletes?)

If there are differences in trainers' cnaracteristics thiat are not related to the services
the teams need, sex discrimination is likely.

Next, look at the availability of trainers. Find out the average number of trainers
available to each team during home games, away games, practices, and other times.
(See Question 7.)

Then identify what services the trainers actually provide. (See Question8.) Do
they, for example, provide similar or equivalent services for fer vale and male teams,
including aid for injured athletcs; taping a: sistance and services; assistance using
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Question 7. Whatistheav-
crage number of trainers
available to each team dur-
ing home games, away
games, practices, and other
times?

Question 8. List the serv-
ices trainers actuaily pro-
vide.

h




?{E ) §§3rts Medic&'ﬂe_

r“ e T T e e, . . . . . . . . - -
. the weight, training, or condisionin uipment; and other services (indicate what
Question 9. List other in- sewicesg}?i‘ ¢ £eq . ( Y
formation relevant to the Finally. seck other information relevant to the quality of athletic trainers and

quality of athletic trainers the availability of their services. (See Question 9.) In gathering this information,
andt the availability of their look at areas where there might be differences between trainers of female and male
services. teams. For exampic:

* The quality of supervision. Are trainers for male teams more likely to be
supervised by a physician or other trained medical professional?

* Criteria for assigring trainers to teams. Are the criteria and standards for
assigning trainers to female and male teams the same?

* Special training and instruction. Do trainers of female tcams have the same
access as trainers of male teams to special training and instruction?

* The sexof the trainer. Are mo<: f the trainers male? Do they take the training
concemns and needs of femalc . ietes as scriously as they take the needs and
concemns of male athletes?

* Sharing of trainers. Are trainers of female teams more likely than v :iners of
male teams to be shared with another tcam or the physical educatioi: depart-
ment? This can mean that the services female student athletes receive are more
limited or offered at more inconvenient times,

If you find a pattern of the men’s teams having more trainers and more services,
there is probably a sex-equity problem. Talk with administrators and coaches to
leam if there isa nondiscriminatory reason for differences.

Availability and Quality of Weight,
Training, and Conditioning Facilities

'weight, training, and conditioning equipment and facilities are a key partof a good
athletic program. These facilities help athietes, male or female, avoid injuries in the
firstplace, recover from them morequickly, and increase their athletic performance.
Equipment and qualified staff to supervise its use arc often not as readily available
io fernale as inale athletes—because the equipment is physically located in the
men’s gymnasium or men’s locker room, because men’s Sports are given priority
in scheduling, or because any separate equipment available to females is inferior or
more limited. It is also common for women athletes to report harassment from the
mcn using training facilities.
Examples of unfair policies and practices are not difficult to find:

* At an Ohio university, the only entrance to the high-quality conditioning
equipment was through thc men's faculty locker room and the men’s swim-
ming locker room. The facilities available 1o female athletes were less
extensive, and the women, unlikc the men, har 1o share them with physical
education classes.

* At a northcastern university that had a Title IX complaint filed against it, the
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women’s basketball icam shared weight and conditioning equipment with
physical education classes, whereas the men’s basketball tcam had exclusive
use of equipment located in the basketball locker room. In addition, the
women’s training facility, located in the rest room of their locker room,
contained very limited equipment that was shared with both the physical
education program and visiting teams. The men, by contrast, had a separate and
substantially larger training room located near (but not in) the men’s locker
roOm.

In order to determine if weight, training, and conditioning facilities and
cquipment are equivalent, identify the range of equipment available 1o athletes.
Start by identifying each major piece of equipment and noting itsavailability tomen
only, to women only, or 1o both sexes. (Sec Question 10.) Inciude such facilities
as whirlpools, saunas, and weight-training equipment.

Then get some basic information about each piece of equipment. Take a tour
and talk with coaches, trainers, administrators, and student athletes. As a firststep,
sind out where the equipment is located. (See Question 11.) Forexample, in what
building is it located? Is itactually located in the men’s (or women's) locker room?
(If so, are there any procedures or special arrangements for letting the other sex use
it?) Is access to the equipment equally convenient and accessible for both sexes?
Arc females using the “men’s” equipment harassed by the men?

Next, examine how the equipment is actually used and who uses it. Begin by
finding out which teams use the equipment. (See Question 12.) In noting this
information on the chart in appendix B, indicate whether any teams are denied
access or have only limited access. Note that the chart is designed so that equipment
available 10 men's teams is listed first, equipment available to women’s teams is
listed second, and equipment available to both sexes is listed third.

Next, foreach team listed, note the days and hours whenequipment is available.
(See Question 13.) If possible, inciude schedules for the use of equipment
Indicate, for example, if members of some teams can usc the equipment on a drop-
in basis, while members of other teams must sthedule use of the equipment well in
advance. Are there obvious or subtle differences in scheduling in terms of the
amount of time, convenience, and so on?

Since equipment is often shared among several teams, it is necessary to look
into sharing arrangements. Find out whether there are any sharing arrangements or
priority use of the equipment. (See Questien 14.) Using the chart, describe any
procedures orcriteria for determining who uses the equipment and who makes these
decisions. Do these differ by sex? In addition, provide other information if it is
relevant to the particular school being reviewed. For example:

Do any teams have priority or exclusive use of the equipmeni? If so, describe
how this priority woiks (which teams, when, how often, eic.).

» Is there any sharing arrangement with physical education classes, intramural
teams, the general student body, and soon? How does this work? Whao has first
priority if there is a conflict?

« Are there any special restrictions or conditions on the nse of the equipment? If
s0, describe these restrictions and indicaie if they affect one sex more than the
other.

Question 10. Listcachma-

jor picce of equipment.

a. Availabletomenonly.

b. Available to women
only.

¢. Available to both
women and me..

P

Question 11. Indicate
where the equipment is lo-
cated.

Question 12. Listthe tecams
that use the equipment.

b e
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Question 13. Givethedays
and hours when the equip-
mentis available.

Question 14. Describcany
sharing arrangements or pri-
ority use of the equipment.
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Evaluate the information to see if any of these armangements fall unequally on
Question 15. Provide other one sex or the other or if there is a pattern of discrimination. For cxample, are female
relevant information. and male teams equally likely to double-up on equipment?

T Finally, identify other relevant information to add to your asscssment. (See

Question 15.) This information could include, for example:

* The quality of the equipment. Is the equipment used by ' oth sexes of about
equal quality, age, and condition?

* The appropriate: s of the equipment for either females or males. Is the
equipment appropr.ately sized and adjustable to fit women? Are there
relatively light. as well as heavier, weights available for women (many of
whom, initially at least, may not be able 1o lift the heavier weights without
hurting themselves)? Do the women getthe men’s hand- me-down equipment,
even though it may not be appropriate to their sports or needs? If so, it is likely
to be both of inferior quality (compared with that available to the male teams)
and inappropriately sized.

* » *

Inequities in the health and medical services available to femzle and male athletes
are commonplace and generally mirror inequitics in athletic opportunities across the
board. In addition to coverage of athletic accidents and injuries, three areas are
important in assessing fairness regarding health services to athletes: (1)availability
of medical personnel and assistance; (2) availability and qualifications of athletic
traincrs; and (3) availability and quality of weight, training, and conditioning
facilities.
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Alcohoi- and Drug-Abuse
Services and Programs

Seventh-grade teachers in the Sacramento, California, school system
receive training on alcohol- and drug-abuse prevention. The leader
of a 1981 iraining session commented that although girls used to
abi:se drugs and alcohol muchless thar boys, “they are now catching

Hp.

Almost ull (95 percent) of the students say they have consumed

alcohol, 56 percent say they have tried marijuana, and 27 percent say
they have tried cocaire.

—A 1987 survey of 600 Arizona State University students that

looked at 17 drugs (including alcohol, nicotine, and

diet pills), n Michael W. Hirschorn, “Alcohol

Seen No. 1 Campus Abuse Problem,” p. 27.

Three 16-year-old boys interviewed at a San Francisco high et
in 1981 said that drugs were the in “thing” to do and that the m:in
drugs students used were “pot and beer." The teenagers (one blac/

one Hispanic, one Asian) commented that usage was a result of pec:
pressure, family problems, “probiems w.*"  rself,” ana “irying i
be tough and macho.”

Introduction

Substance abuse—abuse of alcohol and of lugal or illegal drug s—affects virually
every child inelementary and secordary school and every young adult in posisccon-
dary school, either directly or indirectly. Virtually everyone hashad someoncin his
or her life who has a substance-abuse problem—a family membey a classmate, a
neighbor, a friend, a co-worker. Sometimes the problems are relative,y transitory
and minor; often they are chronic and serious. Use of alcohol and drugs 1. linked
to such destructive problems as violence, sexual assault, automobile accilents,
drowning, and birth defects. Intravenous drug use is amajor way in whichthe AIDS
virus is spread.

Because of the widespread nature and seriousness of these proble-as, many
schools and colleges have addressed these issucs in one way or another—by
providing information to students, by undertaking “respon<ibic arinking” or “just
say no” programs, by training peer counsclors, by curucting special workshops
and semir.ars, by providing direct services for stude.ts, or by referriug students to
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community services. Ofien a school-based effort follows a fatal automobile
accident attributed to drunken driving, a suicide, ora drug problem with an athlete.

Atthe same time, few schools orcolleges have given much consideration to the
ofien different needs of female and male students. In considering sex differences
in substance abuse, it is important to remember that while some differenccs are
biological, many are caused by societal factors, Other supposed sex differences are
the result of poorly constructed studies that reflect the biases of the researcher rather
than actual sex differences. Further., the sex differences cited are averages and may
not apply to any individual boy or girl. It is important to be wary of sweeping
generalizations, especially when they are used to Justify denying services 1o some
students.

On average, there are sex differences in the extent and pattern of alcohol and
drug abuse. The manifestations and implications of the problems may be different
for males and females, and simply providing one service or another and saying that
“anyone can use it” may not in fact fall equally onboth sexes. Truly sex-fair services
equally meet the needs of females and males, cven if »in some cases, those needs are
not identical.

* Treating females and males elike when in fact there are imporiant average sex
differences can have a discriminatory effect.

*+ Treating females and males differently when in fact they have similar problems
and needs also misses the maix.

Alcohol abuse and alcoholism have traditionally been viewed as problems of
men. Studics of adults show that men are eight to eleven times more likely to be
arrested for drunkenness than women, and treatment facilities have historically
been geared to meet the needs of men [PHS/HEW, 1980b, p. 3). Inaddition, females
and mzles who abuse alcohol frequently have different symptoms. For example,
female alcoholics rep..* =pression more frequently and have higher suicide rates
than maie alcoholics do ! *S/HEW, 1980, pp. 46, 92].

Male and female higi. %00l students and adults are about equally likely to
consume alcohol, accordi.y  » an extensive 1986 study. However, young men are
nmiore likely than young women to drink heavily, to drink frequently, and 10 drink
beer. For example, 6.7 sercent of males, but only 2.8 percent of females, reporied
daily use of alcohol in 1987 {Johnston, 1987, pp. 39, 73].

Similarly, average drug-abuse patterns differ by sex. For example, more high
school males than females use illegal drugs. Boys are more likely 10 use drugs
heavily and frequent!y and to take a greater variety of types of drugs [Johnston,
1985, pp. 35-47]. In contrast, girls and young women arc more likely than their
male counterparis to use stimulants—and to use them frequently. Accordingtoa
large national report, 13.8 percent of all high school senior girls, but onyv 12,7
percent of boys, used stimulants in 198¢. These higher figures for young women
arc largely due o using these drugs o lose weight (“diet pills”) [Johnston, 1987, n.
371.

Title IX and Substance-Abuse
Programs and Services

Title IX does not require a school or college 1o provide services for students, cither
male or female, who abuse alcohol or drugs. However, if a school does provide
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services, they must be nondiscriminatory. In addition, section 504 of the 1973
Rehabilitation Act provides protection to both female and male students from
discrimination on the basis of drug-related or alcohol-related handicaps. Other
relevant federal provisions regarding alcohol and drug abuse and treatment o.
persons with problems in these areas are the Drug Abuse Prevention, Treatment, and
Rehabilitation Actof 1976 and the Comprehensive Alcoho Abuse and Alcoholism
Prevention, Treatment, and Rehabilitation Act of 1970,

Secappendix A for the actual wording of the Title IX regulation. Thesweeping
provisions in section 106.31 are especially relevant in the substance-abuse area.

Even if these laws did not exist, many schools and colleges would find it helpful
toevaluate their substance-abuse services and programs to see if they meet the needs
of female and male students equally.

Equity can take many forms, noi all of which ar desirable. For example,
providing no sexvices whatsoever, even when there are serious alcohol- and drug-
abuse problems, does not constitute sex discrimination—but it does not make much
sense from a health or educational point of view, either. On a more positive note,
a school’s or ~ollege’s services and programs are probably sex fair if they reach
approximatel, the same number of female and male students and concentrate on
typically “female” drug problems (such as the use of stimulants and multiple-drug
use), as well as typically “male” drug problems (such as violence and drunken
driving).

Similarly, inequitable services and programs can also take a variety of forms.
For example, services would not be sex fair if they were limited to onc sex or the
other (unless there is an affirmative action or other acceptable Title IX reason for
this). An example would be an alcohol treatment program designated “for boys
only” and located in the boys® dormitory. Girlsas well as boys have alcohol-abuse
problems.

Atainore subtle level, the attitudes of school personnel or health care providers
can perpefuate inequitable and unfair treatment—for example, a school administra-
tor who winks at the behavior of a utar football player who gets drunk frequently
after games (“Boys will be boys!”) but suspends the star of the women’s basketball
tcam for similar behavior (*A girl should be ashamed of herself!”). Ironically, the
more tolerant treatment of the young man might well work to his detriment in the
long run.

Another manifestation of unfair treatment would be if the therapy or services
provided were far more appropriate to one sex than the other—for example, if all
persons who counseled students with alcohol-abuse problems were female (or
male) and had no experience or sensitivity in addressing problems or issues
common (o the other sex.

The key provision of Title IX prohibiting sex discrimination is so sweeping that
it applies to the entire range of activities in covered institutions, even if the law or
regulation does not specifically mention them. The Title IX regilation, for
example, prohibits schools and colleges from doing the following on the basis of
sex:

« providing different aid, benefits, or services (or providing them in a different
manaer)

« denying aid, benefits, or services

« subjecting persons to different rules or behavior or otherwise treating them
differently

E3
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Question 1. Doesthe school
provide any services or pro-
grams regarding alcohol or
drug abuse?

a. If NO, describe any
ways that the absence
of services falls un-
equally on one sex or
tt.c other,

b. If YES, list and briefly
describe each service
and program.

* providing significant assistance 10 another person or organization that dis-
criminates

* otherwise limiting any person in the “enjoyment of any right, privilege,
advantage, or opportunity”

Further, schools and colleges covered by Title Th cannot deny a student
admission fo a course or program o the basis of sex. (In a very few instances, an
institution might be able to justify a single-sex substance-abuse program on
affirmative action grounds to overcome the effects of past discrimination.)

The Tite IX regulation also requires that tests, appraisal, and counseling
materials not perpetuate sex bias. The regulation says, for example, that institutions
cannot use different materials for female and male student “which permitor requae
different treatment of students™ on the basis of ses; unless the same areas are covered
and “the use of such different materials is showa 10 be essential to eliminate sex
bias.”

Although the regulation states that it does not prohibit a school from providing
a service used more by one sex than the otacr, it is clear that this provision was
intended to cover areas, such as family planning services, that are disproportion-
ately used by females. If alcohol- and drug-abuse services are disproportionately
used by one sex, questions of sex fairness ceriainly arise.

And, as mentioned po-viously, state aur’. local laws do not change the school’s
obligation to comply witk Title 1X.

To evaluate equity in alcohol- and drug-abuse scrvices and programs, look at
three areas: (1) admission and accessibility to programs and services, (2) treatment
of students in prograins and services, and (3) the content of materials used in these
programs.

Basic Informa..on

For the questions discussed below, provide answers separately for alcohol- and
drug-abuse programs, as shown on the chart in appendix B.

The first question to ask regarding alcohol and drug abuse is whether the school
provides any services or programs addressing these problems. (See Question 1.)
Even if the school does not, there could still be sex-equity problems if the absence
of any services falls disproportionately on one sex or the other or if there isa pattern
of providing services that are of more use to one sex than the other. Therefore, if
the school has no such pn.grams, find out wheth >r the absence of services falls
unequally on one sex or the other (item a). As a practical matter, while the absence
of s¢ rvices may not make good programmatic or health sense, it is unlikely to be sex
discriminatory.

If, however, the school does provide such services, list and describe each
service or program, using the chart in appendix B (item b). Services could include,
for exampie:

* aspecial alcohol (or drug) education curriculum

* special seminars, workshops, or programs in the dormitories ¢~ elsewhere
regarding alcohol or drug abuse
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peer-counseling programs or wtoring for students who have fallen behind in
their work because of substance-abuse problems

« training staff to assist in these areas

« Alcoholics Anonymous (or Alateen) meetings

« programs for parents

« efforts to identify and screen students with substance-abuse problems
« referrals to community health and social service agercies

» counseling services

« “responsible drinking” programs, aimed at helping students identify their
drinking limits

« informational effcrts, such as showing films, distributing m7.erials on alcohol
or drug use and abuse, displaying posters, or having a series of articles in the
student newspaper

« an alcohol- or drug-abuse hot line

« values clarification activities, or training in responsible decision making or
problem solving

« conducting a student survey on substance abuse
« information or booths on substance abuse ir: a health fa.r or health rally
» other services (describe what these other services are)

In providing this information, be as specific as possible. Indicate, for example, if
the service or program is for alcohol abuse, drug abuse, or both, and what
organization or department provides the service or iogram. Also, gather any
schedules and descripiive materials about cach program.

Admission and Accessibility to Prograins and Services

To get a general idea of whether there arc sex-equivy problems, find out for each
alcohol- and drug-abuse service how many students use each service annually and
wt .. percentage is female. (See Question 2.)

Using a commonsense approach, if the numbers of females and males for each
service are roughly equal, there is probably not a problem with admission or
accessibility to any given service or program. But, since there may be sex-equity
problems with the treatment students receive once they are in the program, move
ahead to Questica: 4 below.

If, howevel, the numbers are not roughly equal for each service and program,

&7

Question 2. Indicate the
total number of students
whoannually useeachserv-
ice or program. Then indi-
cate what percentage is
female.
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Question 3, If the numbers
arenotapproximately equal
for females and males using
each service or program,
give the school’s rationale
or reasons for the dispro-

portion.

there may well be a sex discrimination problem and it is necessary to look further,
(See Question 3.) Here you are asked to identify the school’s reason for the
disproportion.

A possible response that would nor constitute sex di».cimination is that the
program or service is one sex or disproportionately single sex because it is a partof
a voluntary affirmative action effort undertaken by the school o overcome the
effects of past discriminaticn or limited participation by one sex. For example, if
it were clear that past efforts had excluded or overlooked females, a special program
designed to remedy this problem could well be in order.

Theoretically, an institution could also cite the religious exemption or the
“human sexuality” exemption. However, it is difficult to imagine a situation
regarding alcohol and drug abuse in which these Title IX exempiions would apply.

Another possible response to Question 3 is that the service is aimed atproblems
th atare more common inone sex than inthe otherand, for this reason, students (male
or ‘emale) self-selected themselves into (or out of) the program dispreportionately,
Assuming that there is not a pattern of meeting the health concerns and needs of one
$eX 10 A greater extent than the other, a disproportion of one sex for this reason
probably does not constitute sex discrimination under the Title IX standard.

Other responses, all of which would most likely constitute sex discrimination
under the Title IX standard, are

* One sex or the other is simply excluded altogether—or the admissions
standards or criteria are different for females and males.

* “We did all of our recruiting in the boys' dorms,” or “We thought it would be
more effective to hold programs only in the boys' dorms.”

* “Girls don’t have alcohol- or drug-abuse problems.”
* “The teacher wanted it that way.”
* “We have always done it this way.”

Pay special attention to any areas where thereis a great male-female dispropor-
tion. Try to determine why the disproportion exists. If the problem is that outreach
efforts are inadequate to reach women, then at least part of the solution is toexpand
these efforts by, for exa~le, working wit the women's center or with clubs that
have many womenmem” ..=. /\ sotheroutreach method is toput materials orposters
in the bathrooms, the worien’s locker rc Jm, or dormitories. 1If materials show
pictures only of white men, then supplementary materials are needed to show
minority men and women, as well as white women. If the attitudes of teachers or
administrators are the problem, then some in-service training or informal discus-
sions may be needed.

Treatment of Students in Programs and Services

There may also be discrimination in the way that students are actually treated in
programs, even if admissions are not sex discriminatory. To determine if there is
sex discrimination against students, find out, for each service ang program listed,

&a



whether any different or discriminatory treatment of females and males exists,
including treatment that has a disproportionate effect on one sex. (See Question 4.)
Possible findings are that (a) the costs to students are different for males and
females; (b) the services are more conveniently located for males (or females), for
example, in a single-sex dormitory or on campus for one sex ar off campus for the
other; (c) females or males are denied access to services at certain hours when the
other sex has access to services; (d) different diagnostic or other tests are used for
females and males; and () emergency treatment is more available to one sex than
the other.

In addition, some differences are more subtle and relate to the sex of the
provider or the provider’s attitudes about females and males. For example:

« "The services for males and females are provided by different people or people
with unequal qualifications or ability.

« The availability of special services is different for females and mates—for
example, counselors are available for one sex but not for the other.

« Referrals 1o or the availability of specialists are unequal (this can have cost
implications as well).

« Health care providers sexually harass female clients.

« Health care providers or counselors make demeani'g comments to female
students (if both sexes are equally subject to this, it is bad and unethical health
care, but it is probably not sex discrimination).

» There are nofemale (or male) health care providers, or providers are not equally
qualified to deal with the problems and issues affecting both scxes.

Using the examples above as guideposts for each service, obtain specific
intormation about differences for females and males. Using the chart in appendix
B, indicate what the “ferences are and how great any disparities are.

If there is ar srent or discriminatory treatment, identify the school's
reasons for such Gusga-.des. (See Question 5.) Refer back to Question 3 for a
discussion of possible reasons.

Neut, identify any other equity or discrimination prcblems. (See Question 6.)

One example of this would be a policy or practice of reporting offenses by one
sex, but not the other, to the police. An intcresting variation of this problem was
reported by staff at a school in Chicago: girls were generally not arrested because
“the situation in the jails is so poor forthem.” It was not clear whether the situation
in the: jails was any b stter for boys—or whether staff were using a double standard
to judge the conditions in jail.

Other possible equity problems in these programs include services that are not
available to disabled students; services that do not take into consideration impcrtant
differences for cultural, racial, or eihnic groups, with the resuit that the students do
not use the services; and, for language-minority students, lack of access to services
because of language barriers.

Also, indicate on Question 6 in the chart who established any policies that pese
equity problems.

Alcohol- and Drug-Abuse Services and P.ograms

79

Question 4. Describe any
different or discriminatory
treatment of or services
available to females and
males, or treatment that has
adisproportionaie impacton

one sex or the other.

Question 5. Give the
school’s rationale or rea-
sons for this diffcrent or dis-
criminatory treatment.

Question 6. Descr:ie any
other equity or discrimina-
tion problems.
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Question 7. List any mate-
rials used by alcchol- and
drug-abuse programs and
“ervices.

]
Question 8. Describe any
biases, stereotypes, or omis-
sions.

Materials Used in Programs and Services

While Title IX neither requires nor prohibits the use of any particular print or
audiovisual materials, areview of the materials used might well provide insight into
problem areas. These materials can be used for counseling, for appraisal, or to
provide information. Title IX does prohibit the use of appraisal and counseling
materials that are sex-discriminatory. With this in mind, collectand list on the chart

Then, review the materials to note any biaszs, stereotypes, or omissic-s. (Sce
Question 8.) Keep the following questions in mind when reviewing biases,
sicreotypes, and omissions in the school’s materials:

* Arc the materials designed *0 appeal only to males {or only to females)? Orare
there unbiased references o ang pictures of both scxes?

* Do the materials equally address problems faced by both sexes?

* Isany research cited in the materials in fact based on Studies of males only, but
described as if itapplied to females as well? (This is not uncommon, especially
when there are significant sex differences.) Similarly, is any research of
women or girls described as if it applied to men and boys as well?

* Are there stereotypes based on S€x, race, national origin, disability, or sexual
preference?

* & %

Increasingly, elementary and secondary schocls, as well as coileges and universi-
ties, are addressing the many problems caused by student alcohol and drug abuse.
Actuai average sex differences in abuse problems, as well as stereotypes about
female and male abusers, may lead to programs or services that are not equally
appropriate for both sexes. Three major areas to assess in judging sex faimess in
these programs are (1) admission and accessibility to programs and services, (2)
wreatment of students in programs and services, and (3) materials used by the
programs and scivices.

o
Cod



9

Mental Health Services

Clii ians were asked to define behavior that represented a "healthy
male,” a "healthy female.” and a “healthy adult.” The therapists
generallyagreed thata "healthymale” and a "healthy aduit” hadthe
same characteristics. But a "healthy womar™ was seen as more
submissive, less independent, less adventurous, more easily influ-
enced, less aggressive, less competitive, more excitable, more easily
hurt, more emotional, more conceited about her appearance, less
objective, and less interested in math and science than either a
“healthy man" or a “healthy adult.” Perhaps swrprisingly, the
evaluations of the male and female clinicians were the same : females
were as likely as males to have a stereotyped definition of a “healthy

female.”
—Results of a now-famous 1960s study (the Broverman study) of
the degree to which mental health professionals believed in and
perpetuated duuble standards in mental health, Phyllis
Chesler,Women and Madness, pp. 67-69

These attitudes about what is right for girls and what is right for boys
persist today among many mental health professionals, including
those who work with children and adolescents. For example, the first
chapter of a massive 1986 book on adolescent psychiatryis writien by
a University of Kansas medical school professor ard clinician. He
begins a short section on “feminism” by saying: “Related to the so-
called sexual revolution of the 1960s and 1970s was the emergence
of what came to be known as the feminist or women's movement.” He
goes on to lambast “so-called unisex teachers {who] attempted to
Jettison the traditional gender-related approach to boys and girls in
order to preclude the younger students’ acquisition of what teachers
regarded as sexist attitudes and to minimize gender-related differ-
ences.” Displaying attitudes remarkably reminiscent of those docu-
mented twenty vears earlier in the Broverman study, the author
continues: “This approach generally took the form of pushing girls
into male attitudes and activities while often not unsubtly denigrating
the latter in an attempt to effeminize boys.” He continues by berating
the “increasing numbers of single and married women entering the
full-time workforce, competing with men as breadwinners [Feinstein,
1986, pp. 15-16)." Although many female mental health profession-
als work with children and adolescents, women were noticeably
absent from = xtensive compilation. all six of the editors were men, 05
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wvere all eleven consulting editors, ten of the eleven members of the
cditorial board, and 80 percent of the authors of the thirty individual
chapters.

The buildin; administrator atan Ohio Junior kigh school insisted that
the female counselor work only with girls and .kat the male counselor
work only with boys. In réesponse to a question from the male
counselor, who disagreed with the policy, theregional Office for Ciril
Righus said that tkissazsegreganhnmmdeedprahibifedby TislelIX.

The instruments or materials used in clinical or counseling situations
can also perpetuate stereotyves about women and men. Forexample,
in 1972, around the time Title iX became law,the American Personnel
and Guidance Association passed aresolution calling for the revision
of the then-widely ::sed Strong Vocational Interest Blank because it
encouraged discrimination against females. The pirk version of the
form, for girls, listed such occupations as social worker, science
teache~, and nurse; the blue version, for boys, contained such occu-
pations as psychologist, scientist, and physician. One questionon the
inventory was: "Do you like: stag pariies?” In a 1981 ruling, the
Department of Education’ s Office for Civil Rights found an lowa
school disir.ct guilty of sex discrimination because it used the Kuder
General Interest Survey, which has separate scoring for males and

Jfemales.
—National Advisory Council on Women’s Educational Programs,
{itle IX: The Half Full, Half Empty Glass, p. 19

Introduction

The mental health problems of children, teens, and young adults are often treaced
casually—as passing phases—by parents, peers, and teachers alike. In fact,
however, many young people have substantial mental health problems that would
benefit from care or therapy—problems that can and often do become long-term
concemns if treatment is delayed.

While good arguments can be made for increasing the mental health services
to children and adolescents, few clementary and secondary schools in fact provide
comprehensive mental health services. Many colleges, however, do offer extensive
counseling and mental health services. Because of this, the most obvious sex-equity
concerms in this arca appear at the college level. At the same time, subtle and not-
so-subtle differences in treatment of boys and girls can appear equally at the lower
levels—for example, counselors interrupting girls more often than boys or making
stereotyped judgments about behavior,

No one knows the exact number of children and youth who have m:ntal health
problems needing treatment. Generally, however, studies have shown that 2 to 3
percen; of children and youth suffer severe disorders that require psychiatric care
[PHS/HHS, 1981b, p. 300]. Estimates of mental heaith problems range from 7 10
30 percei ¢ of all young people [PHS/HHS, 1981g, p. 19; Feinstein, 1986, pp.
121-24].

Although both the letter and the spirit of Title IX prohibit sex discrimination
inmental health servicesand counscling;, anyconcernsaboutequity in this area must
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also be addressed in light of federal, state, and local laws regarding discrimination
against the mentally and physically handicapped. For exampie, section 504 of the
Rechabilitation Act of 1973 prohibits discrimination on the ba: is of handicap in
programs receiving federal financial assistance. and the Education for All Handi-
capped Children Act, or Public Law 94-142, ensures a free, appropriate education
to all children requiring special education and related services. The federal laws
regarding the handicapped contain important provisions, especially requirements
for procedural safeguards, that are likely to provide a more efficient remedy thai
Title IX in situations to which they apply, even when a significant part of the
discrimination is based on sex or race.

In the arca of mental health, a good argument can be made that sex discrimi-
nation can go both ways. Sex-role stereotypes and discriinination affect both males
and females negatively. On the one hand, many problems of females are either
dismissed as nonsense or overireated. Onthe other hand, males(especially minority
males) have ofien been diagnosed or labeled as having serious mental or emotional
problems when their female or whiic counterparts with equally serious problems
have not been so diagnosed. Additionally, males are typically more hesitant to seck
mental health services, even when they very much need them,

Few people would deny that the nental health needs and concems of women
and men, and girls and boys, sometimes differ dramatically from one another. And
equally few people would agree on exactly what ull of those differences are and how
a mental health provider should copropriately respond to them. Commonly
recognized sex differences include higher rates of depression and serious eating
disorders i females and higher rates of suicide and commitment 10 mental
institutions for males.

Title IX and Mental Health Services

Application of Title IX in the arca of mental health services can be fairly complex
because in many instances, especially -1t the clementary and secondary levels, there
are overlapping legal protections of students with severe mental health problems.
Siudents with serious mental or emotional problems may be covered by section 504
of the Rehabilitation Act of 1973, and students at the elementary and secondary
levels may be covered by the Education for All Handicapped Children Act. There
is also a fairly extensive body of law regarding referral and commitment of both
children and adults to mental instituticns. Finally, the disproportionate referral of
young minority males to mental institutions raises the issue of racial discrimination,
which is prohibited by Title VI of the 1964 Civil Rights Act.

Sex discrimination in mental health services is typically difficult to prove,
unless the discriminatory behavicr or its effects are blatant—for example, rape of
a female client by a male therapist or long-term sexual harassment. Many of the
clinical judgments that mental health providers make are, by their very aature,
subjective and confidential. Mental health clients and patients are an especially
vulnerable and often isolated population. The provision of services is often one-on-
one. At the same time, one does not necessarily need ironclad legal proof to point
out to amental health professional that his or her behavioris biased, is inappropriate,
and may in fact be doing the clicnt more harm than good. Often thisrevelation alone
will prompt a counsetor or therapist to change his or her behavior.

While Title IX does not require that a school or college provide any mental
health services, it does prohibit sex discrimination against students in any guidance
and counseling services offered. Because this book is concerned with health
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Question 1. Does the school
provide any mental health
services?

a. If NO, describe any
ways that the absence
of services falls un-
equally on one sex or
the other.

b. IfYES,listanddescribe
each service: services
aimed at the general
student body; services
aimed at, or dispropor-
tionately used by, fe-
males; and services

aimed at males.
I L ]

services, this discussion focuses on men:al health and counscling services that a
school or college might offer, and not on career and course advising (even though
discrimination in these areas is also prohibited by Title IX). Re'lcvant provisions of
the Title IX regulation can be found in appendix A.

The general provisions in the regulation prohibitir : sex-discriminatory aid,
benefits, services, or treatment apply to mental health and counseling. In addition,
the regulation specifically forbids discrimination “against any person on the basis
of sex in the counseling or guidance Jf students or applicants for admission.” This
general prohibition against counseling discrimination was added to the regulation
in response to public comments. Eatdier versions of the regulation prohibited sex
bias in counseling and appraisal materials but not in counseling itself [OCR/HEW,
1975, p. 24133].

The Title IX regulation generaily prohibits the use of sex-biased counseling
materials, ormaterials that are different for males and females. The exception to this
is if “the use of such different maierials is shown to be essential to eliminate sex
bias.” Schools must develop and use intemal procedures for ensuring that these
=naterials do not discriminate on the basis of sex. If a class has a disproportionate
number of students of one sex, the school must “take such action as is necessary to
assure itself” that the disproportion is m t the result of sex discrimination in
cou .seling. (This problem is most likely to occur regarding vocational or career
counseling, which is not the focus of this chapter.)

Finally, the regulation alsorequires that insﬁtutimsmatfindadispmponimate
number of students of one sex in a class take steps to ensure that this is not the result
of sex discrimination by counselors or in appraisal materials. While this problem
is most likely to arise in the context of counseling students into (or out of) specific
vocational areas, it could also apply to the assignment of students to special classes
or programs for the emotionally disturbed.

At the same time, the fact that either females or males actually use a service
(such as the mental health services or bi.th control or pregnancy counseling) more
frequently does not automatically make that service discriminatory or in violation
of Title IX. Since females are genesally less reluctant than males to use mental
health services, however, outreach efforts to encourage use by men might be in
order,

Toidentify sex biasand discrimination in mental health services, examine three
areas: (1) admission and accessibility to programs and services, (2) treatment of
students in programs and services, and (3) counseling and appraisal materials,

3asic Information

The chart entitled “Mental Hzalth Services™ :., appendix B will assist in gathering
the relevant information.

Start by getting the most basic information: whetheror not the school provides
arv mental health services. (See Question 1.)

Even if no services are provided, determine whether this omission falls
uneyually on one sex or the other, and if so, how (item a). Most likely, the absence
of services either directly or by referral is not sex discriminatory, although it may
in some cases constitute discrimination on the basis of handicap.

If, however, services are provided, use the chart 1o list and briefly describe each
service (item b). First, list servicesor programs aimed at all students ip the general
student body. Sccond, list services and programs aimed at, or disproportionately
usedby, females. Finally, list those aimed at males, Be fair] y specific in listing each

aspect.

9.2
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Mental health and counseling scrvices aimed at the general student body could
include, for examiple:

+ general diagnostic or refermral services (including what kinds of diagnoses are
made or tc what organizations or people students are referred)

* psychotherapy

* drop-in counseling services

« counseling or information regarding alcohol or drug abuse
» worksheps on stress reduction

« couples or relationship counseling

* sexuality counseling (for heterosexual, homosexual, lesbian, and bisexua!
students)

+ counscling regarding AIDS and other sexually transmitted discases
* cmergency/erisis counseling

+ mental health education information, such as listings of local resources or tips
on how 1o reduce siress

Mental health and counseling services aimed at, or disproportionately used by,
females, might be the following:

© assistance for students with eating disorders

* asserliveness training

+ information or servic:s regarding sexual harassment

* services for victims of rape, domestic violence, or sexual abuse
* services or counseling regarding child abuse or incest

* reproductive counseling, including pregnancy, problem pregnancy, abortion,
birth control, premenstrual tension, and dysmenorrhea

* women and ATDS
* mental health information aimed at women

Note that many of these services may be equally appropriate for men, even though
men may not use them or the services may not be geared 1o men.,

Finally, mental health and counseling services aimed at males might include
seminars or information on male sexuality, male-centered birth control counscling,
men and AIDS, and counseling on male sexual dysfunction.
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Question 2, Indicate the to-
tal number of stuidents who
annuoally use each service.
Thenindicate what percent-

age is fcmale.

Question 3. If the numbers
are not approximately equal
for females and males for
each survice, give the
school s rationale orreasons
for the disproportion.

Question 4. Describe any
different or discriminatory
treatment of or services
available to females and
males, including treatment
that has a disproportionate
impact on one sex or the

other.
e e e

Admission and Accessibility to Programs and Services

To identify any possible sex-equity problems, ascertain how many students use each
service annually and what percentage is female. (See Question 2.) There are likely
to be significant differences between male and female usage pattems in some of
these areas. Some services, such as pregnancy counseling or information on male
sexual dysfunction, may be more suitable for one sex or the other. In addition,
females are generally less hesitant than males to use available mental health
services.

For those areas where the numbers are not roughly equal, look further to
determine if there is a sex-equity problem. Start by determining the school’s
rationale or reasons for the disproportion. (See Question 3.)

Legitimate, nondiscriminatory veasons for a disproportion under Title IX
include affirmative action to overcome past discrimination, the religious exemp-
tion, and the “human sexuality”™ exemption at the elementary-secondary levei.
(Each of these exemptions is specific and limited, not a blanket cxemption.) Also,
there is probably not a Title IX problem ifthe proportion of female and male students
refiects the makeup of ihe student body.

Another reason for a disproportion might be “More females just signed up for
it” or “The guys weren't interested.” While disproportionate use in itself does not
necessarily constitute sex discrimination, it does point 1o the need to assess the
services to see if outreach efforts to the other sex are needed. For example, if most
of the relationship-counseling services are being used by females and the males on
campus are not using these services, outreach efforts to male students might be
appropriate. As noted earlier, the University of Massachusetts at Amheist had a
special program, Mcn’s Awareness of Sexual Health (MASH), which included
outreach and counseling -.r men.

Treatment of Students in Programs and Services

As is true in other areas, Title IX prohibits different standards or criteria for
providing services on the basis of sex. There may be sex-discriminatory treatment
of students in services, even if their access to services is equal. Therefore identify
any differcnt or discriminatory treatment of or services available (o females and
males, including treatment that has a disproportionate impact on one sex or the
other. (See Question 4.)

Possible sex-discriminatory findings are as follows:

» Charges for services arc greater for females (or males).

* Services used primarily or exclusively by females are provided at less conven-
ient times than other services.

« Only mules counscl males, and only females counsel females.
» The attitude and bek.  or of the therapist(s) or counselor(s) make victims of

rape, sexual abuse, s¢ 1l harassment, or domestic violence feel as if it were
“their fault.”

I
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» Counselors of both sexes are not availabie 1o both sexes. (This is especially B
important to young people as they are growing up: the availability of a Question ‘5- Give the
counselor of the same sex who serves as a role model is especially critical, and school’s rationale or reasons
some students will not discuss sexuality related issues with the opposite sex.) for this different ordiscrimi-

natory treatment.

e
* The services are more convenicnt for one sex than the other. S

« Diagnoscs arc made on a different and inappropriate basis for females and Question 6. Describe any

males, or recommended actions are inappropriately dif.erent. other equity or discrimina-
tion problems.

* Referrals to specialists are unequal.

Question 7. List any coun-
seliag or appraisal materi-
| als used by the school.

* Female or male client: are sexually harassed.

» Female or male clients are subjected to biased or stereotyped comments about
their problems.

Question 8. Describe any
discrimination, biases, or
stereotypes.

« Emergency treatment is more available to one sex than the other.

For cach service, include on the chart specific information about any differences for
females and males and indicate how substantial any disparities are.

If there is any differeni or discriminatory treatment, determine the school’s
rationale or reasons for such treatment. (Sec Question 5.) Refer to Question 3 for
some possible answers.

Next, find out whether there are any other equity or discrimination problems.
(See Question 6.) These problems cou'd include inaccessibility of services to
disabled students, lack of availability ot services 1o language-minority students
because of language barriers, and policies of not treating certain problems more
common [o one sex than the other. Using the chart, indicate who is responsible for
establishing any policy, who provides the service, and so forth.

Counseling and Appraisal Materials

The Title IX regulation specifically prohibits discriminatory counseling or appraisal
materials. Therefore, colleci and list on the chart any counseling or appraisal
materials used by the school. (See Question 7.) These items could include such
things as tests used and written materials.

Finally, review the materials and identify any discrimination, biases, or
stercotypes in them. (See Question 8.) For example:

= Are separate forms used for females and males?
« Arc the rating or grading standards different for females and males?
* Are there clearly sex-biased questions?

* Are different approaches, strategics, or treatments recommended for females
and males? (If so, are options more limited for one sex than the other?)
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» Are there stereotypes or sex-biased value judgments implicit in the materials?

Using different materials for boys and girls is permissibie under Title IX ina
few limited instances—specifically, when they are essential to eliminating sex bias.
Also, Title IX requires schools to develop and adopt intemnal procedures for
ensuring that materials are not sex discriminatory.

* * &

Mental health providers in schools and colleges are faced with the challenge of
providing services that are unbiased and not sex discriminatory while simultane-
ously being sensitive 10 genuine average sex differences and recognizing the
different pressuses th:it often affect females and males. Inevaluating these services
for faimess, one should examine (1) admission and accessibility to prosrams and
services, (2) treatment of students in programs and services, and (3) counseling and
appraisal materials.

-y
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Other Health
Services and Programs

The University of Rhode Island threatened to expel thirty freshm:
women who did nrot comply wiih a state requirement that all women
(but not men) between the ages of fifteen and tairty-five enrolled in a
college or university show evidence of immunity to rubella (Ger nan
measles) After a protest from the American Civil Liberties Union
claiming that this female-only requirement was a sex-discriminatory
violation of Title IX, the university backed down.
—Association of American Colleges, “Immunization
in Rhode Island: Violating Tide IX?” p. §

Although estimates vary dramatically, girls are reported as having
been sexually abused at a much higher rate than boys: estimates
range from twice to ten times as often.
—A. Nicholas Groth and H. Jean Bimbaum, “Adult Scxua!
Oricntation and Attraction to Underage Persons,” pp. 178-79

At the same time, sexual abuse of boys is underreported. In either
event, whether the victim of abuse is female or male, the abuser is
almost always male.

—Alexander G. Zaphiris, “The Sexually Abused Boy,” p. 1

Boys are more likely than girls te be victims of molestation that
involves physical touch. Sixty-three percent of “hands-on” molesta-
tion is comnutied against boys. “Hands-off" molestation, such as
exhibitionism and voyeurism, is commitied against girls 99 percent of
the time.

—Gene G. Abel, The Evaluation of Child Molesters, p. 1

Mostof the reportedcases of incest are father-daughter incest, and 92
percent of these cases are in intact, nuclear families.

—Valerie Julian, Cynthia Mohr, and Jane Lapp,

“Father-Daughter Incest,” pp. 18, 20

There are sex differences even in such an apparently neutral area as
dental care and oral health. For example, studies have shown that

K
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females have a slightly higher number of cavities than males. And
females are twice as likely to have canker sores as males.
—U.S. Department of Health, Education, and Welfare,
Tetracycline Siained Teeth; U.S. Department of Health
and Human Services, Fever Blisters and Canker Sores

Introduction

Many schools and colleges provide a variety of health services an¢ programs in
addition to those already discussed. For example, elementary and secondary
schools frequently provide immunization and screcning services, and colleges may
provide comprehensive health services, including inpatient or hospital care. Serv-
ices commonly provided by schools or colleges include

< dental screening and services

* immunization and screening services and requirements

« health or support services for victims of incest and child abuse
* nutrition and weight-control services and programs

+ ¢nvironmental and occupational health and safety services

* other heaith care and services (including inpatient, infirmary, and outpatient
care; emergency servicesand firstaid; clinics and services for allergies and skin
conditions; diagnostic and prevention services; and pharmacy services)

There s the potential for discrimination or inequitable services in each of these
arcas—Dby treating females and males alike when they have different needs, by
treating them differently when they in fact have the same needs, and by providing
a pattern of services that more fully meets the needs of one sex than the other.

Title IX and Other
Health Services and Programs

The discussion of Title IX coverage in chapter 8 also applies to the other health
services and programs described in this section. Also see appendix A for the actual
wording of relevant sections of the Title IX regulation. The areas to evaluate for
equity are (1) admission and accessibility to programs and services, (2) treatment
of students in programs and services, end {3) materials used in programs and
services.

Toevaluate sex fairness in these “other” services, seek answers to the questions
discussed below for cach of the following types of services:

« dental screening and services

» immunization and screening services and reguirements




» serv..cs for victims of incest and child abuse
* nutrition and weight-contio: services

« environmental and occupational health and safety services

other care and services

Basic Information

The charts entitled “Other Health Services and Programs” in appendix B will assist
in gathering the relevant information,

The first question to ask is whether the school provides any services or
programs in each of the areas listed. (See Question 1.)

Even if the answer to this question is NO, there could still be equity problems
if the absence of any services falls disproportionately on one sex or the other.
Therefore, if the answer is NO, determine whether, and if so, how, the absence of
services falls unequally on one sex or the other (item a). The likelihood that not
providing any services at all would have a sex-discriminatory effect varies accord-
ing to the issue. Although thece are some sex differences in all of these areas, not
providing services would not be judged discriminatory unless the effect fell
unequally on girls and boys, women and men.

If the answer to the first question is YES, use the chart in appendix B to listand
briefly describe each service and program for the dificrent arcas (item b). Possibie
answers for each category are as follows:

* Dental screening and services: screening programs; provision of services
(either alone or in conjunction with a local health agency), such as teeth
cleaning, extractions, and fillings, referrals to local health agencies or dentists;
referrals to orthodontists; instruction in dental and oral hygiene (.., brushing
and flossing); and other health education efforts

» Immunization and screening services and requirements: immunization re-
quirements; screening for scoliosis; screening for sex-linked genetic diseases
and conditions; screening for other conditions (such as lead poisnning, visiui
and hearing problems, and sickle-cell anemia); and health education informa-
tion

= Services for victims of incest and child abuse: emergency care, reporting,
referrals to health and social service agencies, and so on

* Nutrition and weight-control services: weight-control or reduction clinics,
seminars, or programs; medically supervised diet programs; nutritional advice
or supervision for pregnant students; health education information about diet
and nutrition; and so on

» Environmental and occupational health and safety services provided by e
health center: screening of students/workers; inspection of specific sites (such
as vocational education classes, shops, and science labs); laboratory testing and
diagnosis; rehabilitative services; education efforts; and so on

101
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Question 1. Doesthe school
provide any services or pro-
grams in each arca—dental
ssreening and services,
i smunization and screen-
mng services and require-
ments, services fcr victims
of incest and child abuse,
nutrition and weight-control
services, environmental and
occupational health and
safety, and other carc and
services?

a. If NO, describe any
ways that the absence
of services falls un-
equally on one sex or
the other.

b. If YES, list and bricfly
describe each service
and program for each
area.
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Question 2. Indicate the to-
tal number of students who
annually use each service.
Thenindicate what percent-
age is female.

b

Question 3. If the numbers
arcnotappre. imatelvequal
for females and males for
each service or program,
give the school’s rationale
or reasons for the dispro-
portion.

SOV

* Other care and services. inpatient care and services: room and board, on-site
medical services and tests, and so on. Emergency services and first aid:
providing and dispensing first aid, emergency treatment for drug or alcohol
abuse or accidents, transportation to a hospital, referral tomorecomplete health
facilities, and so on. Clinics and services for allergies and skin condisions:
providing treatments, medications, or injections; advice or health education
regarding hygiene or diet; and so on. Diagnrostic and prevention services:
blood and cther iaboratory tests, X-rays, sonograms, and so on. Pharmacy
services: prescription and nonprescription medications and aids.

Now that you have identificd cach service, move ahead 1o get more information
about who uses these services.

Admission and Accessibility to Programs and Services

Find out the extent to which stdents use each service. Determine how many
studenis use each service annually and what percentage is female. (See Question
2)

As was the case with alcohol-abnse, drug-abuse, and mental healit <ervices, if
the proportion of females and males who use each specific service isz .oximately
equal, there is probably not a problem with admission or accessibility to a service,

If, however, the proportion of females and maies who use each service is not
approximately equal, you need to fook further to see if there is a sex-equity problem
regarding access. Start by learning the school’s reasons for the disproportion. (See
Question 3.)

As in other areas, it would not violate Title IX if the program were dispropor-
tionately used by one sex if this reflected student enroliment or were part of a
voluntary and temporary affirmative action effort by the school 0 overcome the
effects of past discrimination.

With the exception of the fairly remote possibility of the areas of incest and
child abuse, it is unlikely that either the religious exemption or the “human
sexuality” exemptions under Title IX would apply toservices regarding these “other
health services.”

It would most likely be considered sex discriminatory if, for example, services
were limited to one sex because “We didn’t have enough resources to servi: both
boys anu girls.” If there are limited resources, distinctions can be made on other
bases (such as screening only one grade), but they cannot generally be made on the
basis of sex.

Following is a short discussion of some reasons that might be given for
disproportionate use of services by one sex or other.

* Dental screening and services. There is not likely to be a disproportionate use
of these services by one sex ~r the other,

* Immunization and screening services and requirements. Because of the
potential danger to a developing fetus of giving “live” vaccine (such as that for
rubella) 1o a pregnant femalc, many states exempt adolescent and adult females
from some immunizations. Because this is sound medical practice, intended
to protect the health of the fetus, and because this exclusion has no discrimina-
tory effect, it is extremely doubtful that this practice would be defined as
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discriminatory against either females or raales. Other practices, such as
screening only girls for scoliosis and only boys for color blindness (since
problems are more common in one sex than the other), would probably not be
acceptable, however, under Title IX. The problems are not exclusive problems
of one sex or the other. And, as a practical matter, “his type of screcning is
sinple and inexpensive.

= Services for victims of incest and child abuse. See the discussion of this issue
above. Also, if there is underreportir. , of this problem for males, additional
outreach or identification efforts might be desirable.

* Nutrition and weight-control services. These services might be disproportion-
ately female because, on average, women are somewhat more likely 1o worry
about their weight, and to be concemc 1 about nutrition and food preparation.
If this is a function of self-selection, it is not necessarily discriminatory under
Title IX. Underrepresentation of men in these programs, however, should be
assessed to determine if additional outreach efforts are nceded to inform them
of these programs. Also, if a weight-reduction program had a double standard
for females and males and encouraged sex stercotypes, Title IX questions
would arise.

* Environmental and occupational health and scfety services. If members of one
sex received these services disproportionately because their placements were
in fact more hazardous, then there might well be a discrimination problem in
the placement process. If one sex benefi* § from these services disproportion-
ately because of limited access of the other sex to services, or lack of outreach,
then steps by the school to remedy this would be in order.

» Other care and services. A generally unacceptable reason that might be given
for unequal inpatient or infirmary care is that “We ran out of beds in the girls’
(or boys’) side or wing” or “We don’t have two bathrooms.” While this may
at first sound plausible, it is a relatively easy matter in most cases t¢ make minor
rearrangements to ensure a patient’s privacy. Similarly, a bathroom can te
provided by putting a simple sign on the door (*“Occupied/Not Occupicd”) and
using the facilities serially muchasisdoneonairplanes. Denying fen:ales with
serious and painful dysmenorrhea admission while admitting other equally ill
students would most likely be judged discriminatory. If emergency services
and first aid were used disproportionately by males because, in fact, their
accident rate was higher, this would be unlikely to trigger a finding of
discrimination under Title IX. (It might, however, appropriately tigger
investigation of effective ways to reduce the accident rate.) It would not be
discriminatory under Title IX if the pharmacy services were disproportionately
used by females if the reason were family planning and birth control. (The Title
IX regulation specifically says that a “disproportion” in this area does not
constitute sex discrimination.)

Treatment of Students in Programs and Services

Whether or not access or admission to programs or services is equal, there could be
discrimination in the services themselves. Therzfore, use the chart in appendix B

[
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Question 4. Describe any
different or discnminatory
treatment of or services
available to females and
males, including treatment
that has a disproportionate
impact on ¢ne sex or the

other.

to delineate any different or discriminatory treatment of or services to females and
males, including treatment that has a disproportionate impact on one sex or the
other. (See Question 4.) Possible ways in which the treatment could be discrimi-
natory are as follows:

cost (for example, if student health insurance or the school budget covers
expenscs for one sex, but not the other, or if the cost of birth-control pills is not
discounted, while other prescription costs are)

different (sex-based) standards or criteria for making services available

convenience (for example, if the services are more conveniently located or the
hours of availability are convenient for one sex but not the other)

any spectal services available that are not equally appropriate to both sexes
referrals that are not made on the same basis for both sexes

biased behavior by health care providers (for example, moralizing comments,
or less thorough care for or sexual harassment of one sex)

differences in available tests, diagnostic services, and so on

health care providers who are not equally able or qualificd to meet any scx-
specific concerns or problems

Describe the nature and magnitude of any differences specifically for each area

outlined in Question 4,

Dental screening and services. 1t would be discriminatory, for example, to
refer girls more readily to orthodontists because “It’s more important for girls
to have a pretty smile.” (Since the alignment of the teeth can affect a person’s
general health and ability to chew and digest food, as well as affect his or her
appearance, this is not only a cosmetic issue.)

Immunization and screening services and requirements. It ts difficuit to
imagine an instance where differential treatment by sex wouid be either
desirable from a medical point of view or allowable under Title IX {with the
exception of exempting females who might be pregnant from some immuniza-
tion requirements, as described above).

Services for victims of ince;t and child abuse. 1f the problem were treated more
serinusly by health personnel for one sex or the other, this treatment should be
changed. These health problems are serious for victims of voth sexes, even
when the manifestations or types of abuse differ. While only females can
become pregnant, both sexes can e traumatized, physically harmed, or
infected with the AIDS virus or other sexually transmitied diseases.

« Nutrition and weight-control services. Allowable differences in treatment

might include such areas as providing nutritional advice regarding pregnancy
or providing supplementary information where there are significant average
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sex differences (for example, the greater need of women for iron or calcium
supplements).

* Epvironmental and occupational health and safety services and other care
senvices. Refer 1o the discussion of this under Question 3.

If there is any different or discriminatory treaiment, determine the school's
reasons for such treatment. (See Question §)) Refer back to Question 3 for a
discussion of possible reasons.

Next, you will need to identify any other equity or discriminatory policies and
practices. (See Question 6.) Using the chart, list and describe other sex-specific
policies or practices, as well as any lack of availability of services for disabled
students or any discrimination on the basis of race, national origin, or language.
Indicate who established the policy or practice. For example, in the area of niu sitn
and weight-control services, one parent reported that at her child’s grade school,
second helpings on food were offered 1o boys bt not girls

Materials Used in Programs and Services

At the risk of being redundant, it is worth repeating that Title IX neither prohibits
nor requires the use of any curricula or other materials. At the same time, a review
of materials can provide insight into problem areas that Title IX does cover—and
schools may want to ensure that materials portray males and females equitably, even
without a federal mandate. And once these problem areas are identified, many
institutions will wish tomodify either the materials orhow they use them so that they
do not perpetuate stereoiypes.

With this in mind, collect any materials used with; these programs and services,
and Jist them on the chart. (Sce Question 7.)

Then, review the materials and use the chart to describe any biases, sterrotypes,
omissions, or discrimination. (See Question 8.) For example, are the problcms
addressed equaily appropriate to both sexes? Arc there stereotypes in the pictures
or text? Additionally, keep in mind that Title IX does prohibit the use of counseling
and appraisal materials that are sex biased.

L * &

It is possible for there to be sex discrimination or bias in almost any health service
that a school or college provides. In evaluating the range of programs available in
a school or college for sex fairness, consider the following factors: (1) admission
and accessibility to programs and services, (2) treatment of studenis in programs
and services, and (3) materials used in programs and services.
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.
Question §. Give the

“chool’s rationale or rea-
sons for this differcnt or
discriminatory treatrnent.
RO
[ e e e
Quesiiar 6. Describe any
other cquity probiems or
discriminatory policics or
practices.

——— PR———

Questior 7. List any mate-
rials used with these pro-
grams and services.

e ———

e

Question 8. Describe any
biases, stereotypes, omis-
sions, or discrimination,
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Conclusion

Evaluating Health Services

Assessing student health services for sex faimess is not as simple as one would like.
It requires sophistication and sensitivity, as well as a solid base ¢f information. The
data collection and analyses suggested in this book provide this base of informa-
tion—and sct the stage for the needed sophisticaticn and sensitivity.

Use the data you have gathered to determine if a schoo! or college is providing
health vervices that are sex fair. If improvements are in order, the information you
have amassed provides powerful ammunition for change.

Common sense requires that schools and colleges address heaith services their
students need and are not getting elsewhere. And federal law (Title IX) requires that
these services be sex fair. Sex-fair health services meet the needs of females and
males equitably. ‘Nhen the aceds of girls and boys are the same, this means
providing the same services. And, when the r ceds of girls and boys are different
(such as in the area of reproduction), it means meeting them to the same exient.

A low level of health services can be as equitable as a high level. Since
inequitiesare typically corrected by raising the level of services, ensuring that health
scrvices are sex fair can improve the overall quality of health services provided to
students. Eliminating inequities and discrimination on the basis of race, national
origin, disability, and 50 forth can similarly improve the level of services students
receive.

‘The following summary of the principles for assessing sex faimess in each arca
together with the “Summary of Findings” chart in appendix B, will cnable you to
assess whether or not health services at a given institution are indeed sex fair. The
chart in appendix B will alsc help identify problem areas where policics necd to be
changed, practices necd to be reviewed and revised, and new approaches and
activitizs need to be considered and implemented.

Princ.ples for Evaluating Sex Fairness

Chapters 3 through 10 of this book outline principles {0 use to evaluate whether or
not school health services—{rom pregnancy to sports medicine 1o insurance o
mental health—are sex fair. Following is a summary of these principles.
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Pregnancy
* admission of pregnant students to programs and activitic~
© treatment of pregnant students in regular programs and activities

* treatment of pregnant stdents in special or separate schools, classes, and
programs

availability and quality of pregnancy-related health services
Sex Education

* admission and accessibility to programs and services

* treatment of students in programs and services

* maienals used in programs and services®
Birth Control

* admission and accessibility to programs and services

* treatment of students in programs and services
Gynecological and Reproductive Health Core

* extent of gynecological services and the reatment of siudents who use these
services (compared with other health services)

* admission, accessibility, and treatment o1 students who use other reproductive
health services

Student Health Insurance
+ treatmen: of pregnancy and pregnancy-related conditions
* treatment of gynecological and reproductive services

= coverage of other health services and accidents

coverage of athletic accidents ane® injurics

*Title IX does notrequire, prohibit, or abridge the use of any particular textbook or curricular
materials. The Titie IX regulation does, however, prohibit counseling and guidance materials
that treat studenis differently on the basis of sex. In addition, a review of marerials used by
a program cean assist in identifying problems with sex discrimination that are prohibited by
the Jaw. An asterisk after a item in the following lists is used 1o remind the reader of this
fact.
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Sports Medicine

+ availability of medical personnel and assistance

« avadability and qualifications of athlctic tramers

« availability and quality of weight, tmining, and conditioning facilities
Alcohol and Drug Abuse

 admission and accessibility to programs and services

» treatment of students in programs and services

= matcrials used in programs and services*

Menial Health Services
« admission and accessibility to programs and services
« treatment of students in programs and services

+ counscling and appraisal materials*

Other Health Services and Programs
« admission and accessibility to programs and services
» treatment of students in programs and scrvices
 materials used in programs and services*

These principics provide the framework for determiring whether or not the
health services provided by a schiool or college are sex fair. To take this final step,
carcfully examine the data that you collected and recorded or: the charts in appendix
B. Then, use the last chart (entitled “Summary of Findings™) to record your
conclusicns.

Start by putting a check mark in the first column for each area with no sex-
equity problems whatsoever. (See Question 1.) Basc this judgment on the
information you have recorded on the charts.

Then, for those areas where there are sex-equity problems, describe them. (See
Question 2.) Use the information you have recorded on the charts—and refer back
to the narrative in the appropriate chapters—to pinpoint problems.

ivext, if there are no services provided in an area, determirg if this omission
affects females more than males and, if it does, describe and explain why. (See
Question 3.)

And, finally, in the last column, provide any comments or other information.
(See Questiond.) You mightidentify other equity concerns or point outareas where
the level of services, while equitable, does not meet the needs of students.
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Question 1. Check here if
there are no sex-cquity prob-
lems whatsoever in this
area.
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e ———— e+ ey

Question 2. Describe any
sex-equity problems.
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Question 3. If no services
are provided in thisareaand
this omission affects fe-
males more than males, de-
scribe and explain.

Question 4. Provide any
comments or . Ser informa-
tion.
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This completes the analysis of whether or not a school or college hcalth
program is sex fair,

L ® o

Although this chapter is called “Conclusion,” the real conclusion rests in the hands
- of each reader who uses this book to broaden his or her vision of equitable health
‘ services of lo assess the services a school or college provides. The law, Title IX,
provides the impetus for change. And concern for the health and well-being of
children, adolescents, and students of all ages provides the context for improving
health services by ensuring that they are sex fair. The next steps—iranslating your
findings inio real lifc program improvements—are up to you.
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Appendix A

What Are Sex-Fair Health
Services? A Guide to What
Title IX Says

No person in the United States skall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected 10
d:..criminration under any education program or activity receiving Fed-
eral financial assistance.

These thirty-seven words constitute the entire key section of Title IX of the 1972
Education Amendments, which prohibits sex discrimination in schools and col-
leges receiving federal financial assistance. The regulation implemeniing these
few words was issued in 1975. And the Civil Rights Restoration Act, which both
clarified and added provisions, was enacted in 1988. The following pages pro-
vide both a summary and the actual wording of important parts of Title IX and its
regulation.

Virwally all postsecondary institutions, as well as public elementary and
secondary schools, receive federal financial assistance. So do many private
elementary and secondary schools. Although the most visible Title IX issue has
been sex discrimination in intercollegiate athletics, the law’s prohibition against
sex discrimination covers almost all aspects of education, including health serv-
ices provided to students.

It is important for anyone who wants to use the Iaw to understand it—what it
can do and what it cannot do. While summaries and interpretations are uscful
and often necessary, in the final analysis it is the wording of the law, and its im-
plementing regulation, that can either mak or break an effort to use it to elimi-
nate discrimination in school health services or any other aspect of a school
program.

The Title IX regulation contains numerous provisions, some general and
some specific, that prohibit sex discrimination in health services provided by
schools and colleges. The general prohibitions in the regulation against sex
discrimination apply to the entire range of services or activities at an institution,
including helth services. Also, the regulation specifically refers to

» medical, hospital. © -ident, or life insurance benefits, services, policics, or
plans
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full-coverage health service
family planning services
gynecologica: care

pre; ey, childbirth, false pregnancy, termination of Ppregnancy or recovery
ther .om

the certification of a physician for some physical or emotional conditions
requising the attention of a physician

The pages that follow contain actual excerpts from the Title IX statute and

regulation regarding

important definitions

general prohibitions against discrimination

specific prohibitions against discrimination

health and insurance benefits and coverage (including gynecological care)
discrimination against pregnant students

abortion

marital and parental statis

access to courses and programs

athletics, sports medicine, and training

separate bathrooms, locker rooms, and shower facilities
counseling and use { appraisal and connseling materials
textbooks and curricular materials

employment discrimination

discrimination in programs not run directly by the school
statc laws, local laws, and organizational rules

remedial action and affirmative action

cxemption for some practices of institutions controlied by rciigious organi-
zations
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Important Definitions

The Title IX regulation contains an entire section on definitions. Two of these
definitions—of “Federal financial assistance™ and “recipient”™—are especially
important.

§106.2(g) “Federal financial assistance” means any of the following, when
authorized or extended under a law administered by the Department:

(1) A grant or lvan of Federal financial assistance, including funds made
available for:

(i) The acquisition, consiruction, renovation, restoration, or repaiv of
a building or ficility or any portion thereof. and

(ii) Scholarships, loans, grants, wages or other funds extended to any
er:ity for payment to or on behalf of students adritied to that entity,
or extended directly to such students for payment to that entity.

(2) A grant of Federal real or personal property or any interest therein,
including surplus property. and the proceeds of the sale or transfer of
such property, if the Federal share of the fair market value of the
property is not, upon such sale or transfer, properly accounted for to
the Federal Government.

(3} Provision of the services of Federal personnel.

(4) Sale or lease of Federal property or any interest therein at nominal
consideration, or at cossideration reduced for the purpo.e of assisting
the recipient or in recognition of public interest to be served thereby,
or permission to use Federal property or any interest therein without
consideration.

(5) Any other contract, agreement, or arrangement which has as one of its
purposes the provision of assistance to any education program or ac-
tivity, except a contract of inswiance or guaranty.

§106.2(h) “Recipient” means any State or political subdivision thereof, or
any instrumentality of a State or political subdivision thereof, any public or
private agency, institution, or organization, or other entity, or any person,
to whom Federal financial assistance is extended directly or through an-
other recipient and which operates an education program or activily which
receives or benefits frum such assistance, including any subunit, successor,
assignee, or transferee thereof.

Additionally, in overturning the Supreme Court’s Grove City decision and

making clear that Title IX and the other civil rights laws applied to whole
institutions, Congress defined “program or activity” in 1988. The Civil Rights
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Restoration Act states that, for purposes of Title IX, the terms program or
activity and program mean all of the operations of

(1)(A)

(B)

(2)(A)

(B)

{3)(A)

(B)

(4)

a department, agency, special purpose district, or other instrumen-
tality of a State or of a local government; or

the entity of such State or local government that distributes such
assistance and each such department or agency (and each other
State or local government entity} 1+ which the assistance is ex-
tended, in the case of assistance to a State or local government;

a college, university, or other postsecondary institution, or a public
system of higher education; or

a local educational agency (as defined in section 198(aX10) of the
Elementary and Secondary Education Act of 1965), system of voca-
tional education, or other school system;

an entire corporation, partnership, or other private organization,
or GR entire sole proprietorship—

(1) if assistance is extended to such corporation, partnership, pri-
vate organizalion, or sole proprietorship as a whole; or

(i) which is principally engaged in the business of providing edu-
cation, health care, housing, social services, or parks and rec-
reation; or

the entire plant or other comparable, geographically separate fa-
cility to which Federal financial assistance is extended, in the case
of any other corporation, parinership, private organization, or sole
proprietorship; or

any other entity which is established by two or more of the entities
described in paragraph (1), (2), or (3); any part of which is ex-
tended Federal financial assistance, except that such term does not
include any operation of an entity which is controlled by a religious
organization if the application of section 91 to such operation
would be consistent with the religious tenets of such organization.

Genera) Prohibitions against Discrimination

The Title 1X regulatior eencrally prohibits any form of sex discrimination by
recipients of federal financ..l assistance—that is, by schools, colleges, and other
enuities receiving federal education money. (See the definitions of recipient and
prograri and activity under “Impcriant Definitions,” above.)

§106.31(a) General

Except as provided elsewhere in this part, no person shall, on the basis of
sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any academic, extracurricular, research,
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occupational training, or other education program or activity operated bya
recipient which receives or benefits from Federal financial assistance. This
subpart does not apply to actions of a recipient in connection with admission
of its students to an education program or activity of (1) a recipient to which
Subpart C does not apply, or (2) an entity, not a recipient, to wiich Subpart
C would not apply if the entity were a recipient.*

Specific Prohibitions against Discrimination
The regulation continues to spell out specific prohibitions.

§106.31(b) Specific prohibitions
Except as provided in this subpart, in providing any aid, benefit, or service
to a student, @ recipient shall not, on the basis of sex:

(1) Treat cne person differently from another in determining whethe
person satisfies any requirement or condition for the Provision ..
aid, benefit, or service;

(2) Provide different aid, benefits, or services or provide aid, benefits, or
services in a different manner;

(3) Deny any person any such aid, bengfit, or service;

(4) Subject any person to separate or different rules of behavior, sanctions
or other treatment.

(6) Apply any rule concerning the domicile or residence of a student or
applicant, including eligibility for insiate fees and tuition;

(7) Aid or perpetuate discrimination against any person by provuding sig-
nificant assistance 10 Gny Qgency, organizalion, or person which dis-
criminates on the basis of sex in providing any aid, benefit or service to
students or emplayees;

(8) Otherwise limit any person in the enjoyment of any right, privilege,
advaniage, or opportunily.

Note that the last tem (8) is a fail-safe provision, covering anything not specifi-
cally mentioned in the regulation. This is important 10 remember regarding
health services, where many imporiant and frequently provided services are not
discussed in detail in the regulation.

Health and Insurance Benefits and Coverage

The Title IX regulation contains specific prohibitions against discriminating in a
niedical, hospital, accident, or life insurance benefit, service, policy, ¢r plan. The

*Subpart C deals with admission and recruitment; some schools, such as private undergradu-

ate colleges, are specifically permitted t2 discriminate on the basis of sex in this area.
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fact that a disproportionate number of femaies (or males) use a specific service,
such as 1 family planning service, does not mean that this service is automatically
defined as discriminatory under Title IX,

§106.39 Health and insurance benefits and services

In providing a medical, hospital, accident, or life insurance benefit, service,
policy. or plan to any of its ssudents, a recipient shall not discriminate on the
basis of sex, or provide such benefit, service, policy, or plan in a manner
which would violate Subpart E of this part [which contains standards for
dealing with employment discrimination] if it were provided to employees of
the recipient. This section shall not prohibit a recipient from providing any
benefit or service which may be used by a different proportion of students of
one sex than of the other, including family planning ~ervices. However, Gcny
recipient which provides “ull coverage health service shall provide gyneco-
logical care.

This reference to us provisions in the employment section of the regulation
refers to the specific standards regarding fringe benefits, marital status, parental
status, and psegnancy (found in §106.57 and §106.58 of the regulation).

§106.56 Fringe benefits

{a) “Fringe benefits” defined
For purposes of this ;art, “fringe benefits” means: Any medical, hospi-
tal, accident, life insurance or retirement benefil, service, policy or
plan, any profit-sharing or bonus plan, leave, and any other benefit or
service of employment =9t subject to the provision of 106.54 [regarding
compensation).

{(b) Prohibitions
A recipient shall not:

(1) Discriminate on the basis of sex with regard to making fringe
benefits available to employees or make fringe benefits available to
spouses, families, or dependents of employees differently upon the
basis of the employee's sex;

(2) Administer, operate, offer, or participate in a fringe benefit plan
which does not provide either for equal periodic benefits for mem-
bers of each sex, or for equal contributions 1o the plan by such
recipient for members of each sex; or

(3) Administer, operate, offer, or participate ina pension or retirement
plan which establishes different optional or compulsory retirement
ages based on sex or which otherwise discriminates in benefits on
the basis of sex.

Because the >mployment provisions (in §106.58) regarding marital and pa-

rental status are - irtualiy identical to the parallel provisiuns regarding students
(described below), they are not repeated here.
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Discrimination against Pregnant Students

Title IX prohibits schools from discriminating against pregnant students . whether
they are married or unmarried. Also, institutions cannot discriminate against a
student because of childbirth, false pregnancy, or recovery from these corditions.
The regulation

« prohibits discrimination in classes, programs, and extracurricular activities

» permits a school to require a doctor’s certificate from a pregnant student
only if the school makes the same requirement of all other students with
physical or emotional conditions needing & physician’s care

« allows schools > have separate programs for pregnant students, as long as
participation is completely voluntary and the program is comparable to the
regular school program

« requires that the school treat pregnancy as it treats other medical conditions

« requires a school to grant a pregnant student medical leave if ser doctor says
it is medically necessary

The actual regulatory language of these provisions follows.

§106.40(b) Pregnancy and related conditions

(1)

2)

(3)

(4)

A recipient shall not discriminate against any studens, or exclude any
student from its education program or activity, including any class or
extracurricular activity, on the basis of such student’ s pregnancy, child-
birth, false pregnancy, te-mination of pregnancy or recovery therefrom,
unless the student requests voluntarily to participate in a separate por-
tion of the program or activity of the recipient.

A recipient may require such a student to obtain the certification of a
physician that the student is physically and emotionally able to continue
participation in the normal education program or activity so long as
such a certification is required of all students for other physical or
emational conditions requiring the attention of a physician.

A recipier t which operates a portion of its education program or activ-
ity separately for pregnant students, admittance to which is completely
voluntary on the part of the student as provided in paragraph (b)(1) of
this section shall ensure that the instructional program in the separate
program is comparable to that offered to non-pregnant students.

A recipient shall treat pregnancy, childbirth, false pregnancy, termina-
tion of pregnancy and recovery therefrom in the same manner and
under the same policies as any other temporary disability with respect
to any medical or hospital benefit, service, plan or policy whick such
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recipient finstitution] administers, operates, offers, or participates in
with respect to students admitied o the recipient’s educational progra~
or activity.

(5) Inthe case of a recipient which does not maintain a leave policy for its
Students, or in the case of a student who does not otherwise qualify for
leave under such a policy, a recipient shall treat pregnancy, childbirth,
false pregnancy, termination of pregrancy and recovery therefrom as a
Justification for a leave of absence for so long a period of time as is
deemed medically necessary by the student's physician, at the conclu-
sion of which the student shall be reinstated to the status which she held
when the leave began.

§106.21(c) of the regulation also prohibits admissions discrimination “on the
basis of pregnancy, childbirth, termination of pregnancy, or recovery therefrom,”

Abortion

The Civil Rights Restoration Act, enacted in 1988, added several specific provi-
sions to the Title IX statute regarding abortion. This act states:

$8 Abortion neutrality

No provision of this Act or any amendment made by this Act shall be
construed 10 force or require any individual or hospital or any other institu-
tion, program, or activity receiving Federal Funds to perform or pay for an
abortion.

Further, with regard to Title 1X, the Civil Rights Restoration Act provides:

§909 Newtrality with respect to abortion

Nothing in this title shall be construed to require or prohibit any person, or
public or private entity, to provide or pay for any benefit or service, includ-
ing the use of fazilities, related to an abortion, Nothing in this section shall
be construed t > permit a penalty to be imposed on any person or individual
because such person or individual is seeking or has received any benefit or
service related to a legal abortion.

This language in the Civil Rights Restoration Act will require that some of
the provisions in the currer’ T.u.: IX regulation regarding “termination of preg-
nancy” be modified. As .ais book went to press (August 1989), however, the
Office for Civil Rights ¢ the U.S. Department of Education had not issued
regulations to clarify the abortion-related provisions in the Civil Rights Restora-
tion ActL

Marital and Parental Status

Schools cannot discriminate on the basis of marital or parental status. They
cannot, for example, exclude unwed pregnant teens from school becanse they are
not married.
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§106 40 Marital or parental staius

{a) Status generally
A recipient shall not apply any rwe concerning a student’s actual or
potential parental, family or marital seatis which treats studenis differ-
enily on the basis of sex.

§106.21(c) of the regulation also prohibits admissions discrimination on the
basis of marital or parental status.

Access to Courses and Programs

If any heaith-related or other activities are offered as a course, the regulation
specifically outlaws requiring students to take a course or participate in a pro-
gram on the basis of sex. It similarly forbids requiring a student 1o take a course
or participate in a program on the basis of sex.

§106.34 Access to course offerings

A recipient shall rot provic.. any course or otherwise carry out ary of its
education program or activity separately on the basis of sex, or require or
refuse participation therein by any of its students on such basis. including
health, physical education, industrial, business, vocational, technical, home
economics, music, and adult education courses.

There are several significant exceptions to this general rule. Regarding
physical education classes, §106.34 of the regulation states:

(£) This section does nor n-ohibit grouping of studenis in physical educa-
tion classes and activities by ability as assessed by objeciive standards
of individual performance developed and applied without regard to sex.

{c) This section does not prohibit separation of students by sex within
physical education classes or activities during pariicipation in wres-
tling, boxing, rughy, ice hockey, football, baskeiball and other sports
the purpose or major activity of which involves bodily contact.

(d} Where use of a single standard of measuring skill or progress in a
physical education class has an adverse effect on members of one sex.,
the recipient shall use appropriate standards which do not have such

effect.

Regarding sex education courses or human sexuality instruction, an elemen-
tary or secondary school (but not a college) can separate boys and girls, although
it does not nave to do so.

§106.34(e) Portions of classes in elementary and secondary schools which
deal exclusively with human sexuality may be conducted in separate sessions
for boys and girls.

This human sexuality or sex education exemption applies only to portions of
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classes dealing with human sexuality, not to entire courses, classes, or programs
Jjust because one portion deals with human seraality. This provision does not
roquire a school to offer these courses in the first place,

Athletics, Sports Medicine, and Training

Athletic opportunities offered by schools and colleges include interscholastic,
intercollegiate, club, and intramural sports, as well as physical education courses
and programs. All these areas are covered by Title IX's mandate for equal
opportunity—and health concerns arise in all these contexts,

To understand the health-related requirements of Title IX ia this area, it is
important to understand the general provisions of the regulation regarding inter-
scholastic, intercollegiate, club, and intramural sports. Following is a shont
summary of these provisions.

* Overall, schools cannot discriminate in sports programs. They must provide
“‘equal athletic opportunity to members of both sexes.” {§106.41(a) and (c)]

* Schools can have separate teams when team selection is based on competi-
tive skill, and in “contact sports” (such as football). [§106.41(b)]

* In determining equal opportunity, the government will assess “whether the
selection of sports an'! levels of competition effectively accommodate the
interests and abilities of members of both sexes.” [§106.41(cX(1)]

* Factors the govemment will consider in assessing equal athletic opportunity
include:

cquipment and supplies

scheduling of game and practice time

travel and per diem allowance

opportunity of students to receive coaching and academic tutoring
assignment and compensation of coaches and tutors

provision of locker rooms, practice and competitive facilitics*
provision of medical and training facilities and services®
provision of housing and dining facilities

publicity [§106.41(c)]

* Regarding athletic scholarships, institutions must provide “reasonable op-
portunities for such awards for members of each sex in proportion to the
number of students of each sex participating in interscholastic or intercolle-
giate athletics.” [§106.37(c)]

* Schools had an “adjustment period” to comply with the sports provisions of
the Title IX regulation. This period ended in 1976 for elementary schools
and in 1978 for high schools and colleges. [§106.41(d)]

*These provisions, which relate directly to health concems, are explained more fully in the
following section.
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« The rules or regulations of an outside organization or athletic association
cannot be used 1o justify discrimination. [§106.6(b)]

« Title IX does not require coed locker rooms, showers, or bathrooms. {§106.33]

The Office for Civil Rights (OCR) further explained Title IX's requirements
regarding intercollegiate athletics in a December 1979 Intercollegiate Athletics
Policy Interpretation. Regarding medical and training facilitics and scrvices,
OCR said that it would assess compliance with Title IX by examining the
equivalence for men and women of

» availability of medical personnel and assistance

health, accident, and injury insurance coverage

availability and quality of weight and training facilities

availability and quality of conditioning facilities

availability and qualifications of athletic trainers

In addition, “other relevant” factors mzy also be considered in determining
compliance with Title 1X.

Regarding locker room, practice, and competitive facilities, the policy inter-
pretation says that the following factors (as well as “other factors™) will be used
1o assess compliance with Title IX:

quality and availability of the facilities provided for practice and compeutive
events

exclustvity and use of facilities provided for practice and competitive events

availability of locker rooms

quality of locker rooms

maintenance of pracuice and competitive facilities
= preparation of facilities for practice and competitive events

The concerns in this arca include, but go beyond, the health-related concerns
addressed in this book.

In this policy interpretation, the government said that it would base its
overall determination of whether or not a school was violating Tite IX in this
area upon an examination of

« whether the policies of an institution are discriminatory in language or effect

« whetlier disparities of a substantial and unjustified nature exist in the bene-
fits, treatment, services, or opportunities afforded male and female athletes
in the institution’s program as a whole 1 2 3

¢
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* whether disparities in benefits, treatment, services, or opportunities in indi-
vidual segments of the program are substantial enough in and of themsclves
to deny equal athletic opportunity

Title IX does not require that the funding of any aspect of men’s and
women’s athletics, including sports-related health services, be exactly equal.
“Revenue producing sports” are not cxempt from Title IX. The regulation says:

§106.41(c) Urequal aggregate expenditures for members of each sex or
unequal expenditures for male and female teams if a recipient operates or
Sponsors separate teams will not constitute noncompliance with this s.ction,
but the Assistant Secretary [for Civil Rights] may consider the failure to
provide necessary funds for teams for one sex in assessing equality of
opportunity for members of each sex.

Separate Bathrooms,
Locker Rooms, and Shower racilities

Tide IX does o require coeducational bathrooms, locker rooms, or shower
facilities.

§106.33 Comparable facilities

A recipient may provide seporate toilet, locker room, and shower facilities
on the basis of sex, but such facilities provided for students of one sex shall
be comparable to such facilities provided for students of the other sex.

Counseling and Use of
Appraisal and Counseling Materials

Title IX prohiv.its discriminatory counscling, as well as the use of materials that
treat students differently on the hasis of sex. However, the fact that either
women or men actually use a service (such as birth control or pregnancy counsel-
ing) more does not automatically make that service discriminatory and in viola-
tion of Title IX. (Sec §106.39 above.)

§106.36 Counseling and use of appraisal and counseling materials

{a) Counseling. A recipient shall not discriminate against any person nn
the basis of sex in the counseling or guidance of students or applicants for
admission.

(b) Use of appraisal and counseling materials. A recipient which uses
testing or other materials for appraising or counselirg students shall
not use different materials for students on the basis of their sex or use
materials which permit or require different treatment of students on
such basis unless such different materials cover the same occupations
and inlerest areas and the use of such different materials is shown to be
essential 10 eliminate sex bias. Recipients shall develop and use inter-
nai procedures for ensuring that such materials do not discriminate on
the basis of sex. Where the use of a counseling test or other instrument



resulis in a subsiantially ¢sproportionate nuinber of members of one
sex in any particular course of study or classification, the recipient shall
take such action as is Recessary 1o assure #self that such disproportion
is not the result of discrimination in the instrument or its application.

(¢) Disproportionin classes. Where ¢ ip.ent finds that a particular class
contains a substaniially disproportionate number of individualis of one
sex. the recipien "1l take such action as is necessary to asswe itself
that such dispro, u is not the result of discrimination on the basis of
sex in counseling or appraisal materials or by counselors.

Textbooks and Curricular Materials

Title IX does not require or forbid the use of any specific textbooks or mar~-als.

§106.42 Textbooks and curricular materials
Nothing in this regulation shall be interpreted as requiring or prohibiting or
abridging in any way the use of particular textbooks or curricular materials.

Employment Discrimination

Title IX prohibits sex discrimination against employees. This coverage of em-
pioyment was challenged in court: in 1982 the U.S. Supreme Court issued a
decision affirming that Title IX covered employment {North Haven v. Bell].
Subpart E of the Title IX regulation covers every aspect of sex discrimination in
cmployment, including recruitment, hiring, and employment criteria; compensa-
tion and salaries; job classification and structure; fringe benefits; and advertising.

Discrimination in Programs
Net Run Directly by the School

The regulation prohibits discrimination in activities that are considered part of
the school's education program, even if they are not wholly operated by the
school. The school cannot “facilitate, require, permit, or consider” participation
of students in discriminatory outside programs.

§106.31(d) Programs not operated by recipient

(1) This paragraph applies to any recipient which requires participation by
any applicant, student, or employee in any education program or activ-
ity not operated wholly by such recipient, or which facilitates, permits,
or considers such participation as part of or equivalent to an education
program or activity operated b, such recipient, including participation
in educational consortia and conperative employment and student-teach-
ing assignments.

(2) Suchrecipient:

(i) Shall develop and implement a procedy. e designed to assure itself
that the operator or sponsor of such other education program or
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activity takes no action affecting any applicant, student, or em-
ployee of such recipecns which this part would prohibit such recipi-
ent from taking; and

(it) Shall not facilitat- require, permit, or consider such participation
if such action occurs.

In addition, Tite IX (n §106.31[b)[7]) prohibits schools from providing
“significant assistance” to outside groups or programs that discriminate, unless
there is a specific exemption somewhere else in the regulation,

State Laws, Local Laws, and Organizational Rules

The Title IX regulation spelis out the principle of federal supremacy if there is a
conflict between Title IX and local or state laws or with the rules of a private
organization. None of these cther laws or rules change the obligation of the
school 1o ensure that its activities are not sex discriminatory.

§106.6 Effect of other requirements

(b) Effect of State or local law or other requirements
The obligation to comply with this part is not obviated or alleviated by
any State or local law or other requirement which would render any
applicant or student ineligible, or limit the eligibility of any upplicant or
student, on the basis of sex, to practice any occupation or profession,

(c) Effect of rules or regulations of private organizations

The obligation to comply with . " vart is not obviated or alleviated by
any rule or regulation of any organ.... ion, club, athletic or other league,
or asseciation which would render any applicant or student ineligible to
pariicipate or limit the eligibility or participation of any applicant or
student, on the basis of sex, in any education program or activity oper-
ated by a recipient and whick receives or benefits from Federal finan-
cial assistance.

Remedial Action and Affirmative Action

If the government finds a school guilty of sex discrimination, it must take
remedial action to remedy the problem. If there has been limited participation by
one sex in the activities of an institution, the institution may take voluntary
affirmative action to overcome these effects.

§106.3 Remedial and affirmative action and self-evaluation

(a} Remedial action
If the Assisizzi Secretary [for Civil Rights] finds that a recipient has
discrimi.vued against persons on the basis of sex in an education pro-
gram or activity, such recipieni shall take such remedial action as the
Assistant Secretary deems necessary to overcome the effects of such
discrimination.

123



{(b) Affir:native action
In the abscnce of a finding of discrimination on the basis of sex in an
education program or activity, a recipient may take affirmative action
to overcome the effects of conditions which resulted in limited participa-
tion therein by persons of a pariicular sex. Nothing herein shall be
interpreted to alter any affirmative action obligations which a recipéent
may have under Executive Order 11246 [regarding affirmative acticn in

employment].

Exemption for Some Practices of
Institutions Controlled by Religious Organizations

An institution controlled by a religious organization is eligible to receive a
religious exemption from sections of the Title IX regulation that conflict with a
specific religious tenet of the organization.

§106.12 Educational institutions controlled by religious organizations

(a) Application
This part does not apply to an educational institution which is con-
trolied by a religious organization to the extent application of this part
would not be consistent with the religious tenets of such organization.

(b) Exemption
An educational institution which wishes to claim the exemption set forih
in paragraph (a) of this section, shall do so by submitting in writing io
the Assistant Secretary a statement by the highest ranking official of the
institution, identifying the provisions of this part which conflict with a
specific tenet of the religious organization.

It is important to remember the following:

This is not a blanket exemption from the entire Title IX regulation; rather, it
is an exemption from a specific section of the regulation that conflicts with a
specific tenet of the religious organization that controls the school.

The conflict must be with a tenet of the religious organization, not just a
custom, practice, or administrative rule.

The school cannot just claim the exemption; the highest ranking official of
the school must write to the Office for Civil Rights, specifically identifying
both the section of the regulation and the religious tenet

Private elementary and secondary schools (as well as colleges and universi-
ties) that receive federal education funds are covered by both Title IX and
other federal laws prohibiting discriminatior And, no matter what the level,
those contolied by a religious organization may apply for an exemption
from any portion of the Title IX regulation that conflicts with the controlling
organization’s religious tenets,
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Model Assessment Tools:
Charts for Gathering
Information regarding Title IX
and School Health Services

The charts contained in this appendix comrespond to the chapiers in this book. Tiey
should be used in conjunction with the text of the book, which provides step-by-step
guidance in obtaining and analyzing the information.
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Title IX’s Mandate for Nondiscrimingtion

Religious Exemption

1. If the institution is eligible for a religious cxemption under Title IX, has the highe. .anking official written to the Office for Civil Rights
requesting it7
Yes No Not applicable (institution is not eligible for exemption)

If YES, obtain snpyofthisKeﬂer.sswuﬂasaecpyqfﬁtemspmse.ifmy.fmdm(lffieeforcivﬂmghls.

2. Identify any specific sections of the regulation from which the instimtion is exempt.

3. Identfy the religious tenet that justifies the exemprion.
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Pregnant Students and the Schools

Admission of Pregrant Studenis to Programs and Activities
1. How many pregnant students

remained in the regulsr classroom and program? .
remained in the regular classroom/program b also

ook special courses/programs?

. envolled in a specisl school, progrem, or cluss? R
. received home instruction?

L

!
:
2

i. Total number of pregnant students.
2. After childbirth, how many smdents

remumed to or stayed in the regular classroom/program?
stayed in a special class/program?

did not return to school?

Other. Specify.
are unscoounted for?
Total

R

3. Are pregnant stadents sdmitted to programs and sctivities of the school on exactly the same basis as other students with medical conditions?

Yes No

m— r———

a. 1fNO, describe any formal or informal rules, policies, o practices that treat pregnant students differently; specify who imposed them;
and list the reasons given to justify them.

b. If NO, describe any comparable admissians restrictions on students with other medical conditions.

4. Does the school have and implement 8 clear policy #of to harass or discriminate in admission 2gainst a young woman who has had . legal
abortion?
Yes No

—n. ———c

If NO, describe how the school discriminstes in sdmission against these students,

127
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Treatment of Pregnant Students in Regular Programs and Activities
3. Are pregnant students treated the same as other students in all programs and activities of the school, including extracurricuies activities?
Yes No

——— —

If NO, describe any formal or informal rules, policies, or practices that treat pregnant students differently . Lpecify who imposed them: and list
the reasons given to justify them for the following areas:

8. Treatment in courses and programs

¢. Honors and academic recognition

d. Financial aid and scholarships

€. Student records, recommendations, and job placement and counseling

f. Extracumicular activities

g- Domitory and housing rules

h. Access to school-provided and -facilitated health services . - .

i. Other discriminatory trestment. Specify __ -

6. Does the school treat students who have had abortions as it ireats other students in all programs and activitics of the school?

Yes No
a. If NO, describe how students who have had abortions are treated differently with regard to treabnent in courses and programs, grades,
honors and academic recognition, financial aid and scholarships, student records, recommendations, job placement and counseling, ex-
tracurricular activities, dormitory and housing rules, and other practices.

b. IFNQO describe how students who have had abortions are treated differently with regard to gocess to school-provided and -facilitated health
seIvices.




7.

10.
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Are the sccommodations the school makes for the physical disabilities due to pivgnancy and the symploms of pregnancy comparable to those
the school makes for other medical conditions?

Yes No

If NO, describe how the acoommodations are inadequate andfor unequal for pregnancy.

If the school requires pregnant students to have a doctor's certifica .0 to participate in any class or «ctivity, arc the same requirements made
of all other students with conditioas requiring the attention of a physician?

Deoes not apply, since medical certification is not required for any condition.

Yes, certification :equirements are the same for pregrant students as for other students.

No, cestification requirements are different for pregnancy.

If NO, describe the pregnancy requirements and how they differ.

Does the schoo! give pregnant students leave for as long as is medically necessary?

Yes No

If NO, describe any limitations on this leave.

At the end of the leave, are pregnant students reinstated to the status that they held when the leave began?

Yes Neo

If NO. describe what does happen when these students retum.




Treatment of Pregnant Students in Special or Separate Schools, Classes, and Programs

11, List each specia®

class, program, or
school availshle to
pregnant students.

12. Is panticipation for pregnant students
campletely voluntary (or is it required,
strangly enconraged, etc., by the
school)? Explain how pregnart
students enroll in the program.

13. Describe any other students who
are in the program, and give the
spproximate number in each
calegory.

14. Describe any specisl
services provided in
confunction with these
programs

1§ Describe any ways that
programs offered pregnant
students are not companable to
those offercd other students.

16. Provide other
relevant
information.
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Availability and Quality of Pregnancy-Related Health Services

17. Listany health-related services that the school provides to pregnant students, snd estimate the number of students who used these services last
year.

None

],

b. Referrals to private and community ~ealth services -
c. Counsching .
d. Pregnancy tests —
e. General prenatal care o
f. Maintenance of health charts .
8. Lamaze instruction or exercise —
h. Follow-up care after delivery or termination of pregnancy ——
i Other. Specify =~~~

18. Describe any ways that services for pregnant students are sof comparable to services provided for other conditions.

8. Thecostisoutefline

b. The location of the services is different or inconventent

c. The hours of the services are differemt or more limited

d Other. Specify _ - -_
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Sex Education and Birth Control Services and Programs

Sex Education Information Services

1. Does the school have any programs, courses, classes, or other instruction dealing with sex education, human sexuality, and/or birth contro}?
If YES, provide the following information:

Yes No

2.Listcach course |3. Whatgmde |4. Whatisthe |S. What depastment, |6, What 7. Specify other | 8. Indicate the total 9.1s the 10. If the numbers are not
or program. levels form of the group, or unit inside gesteral important number of students in number of spproximately equal for
or classes program (e.g.| or cutside the schoal |  subjects informationor |  each course or femsles and females and males, give
participste in | class, mit)? provides the course are differences. program. Then indicate males the school's retionale of
each course or program? covered? what perceniage is roughly reasons for the
or program? female. praporiional? disproportion.
Total % Female

a. Coeducational

b. Females ondy ‘

€. Males oaly

CONTINUED
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{2 continued) 1. Describe any 12. Look closely & both coeducational programs | 13. Give the school's 14, Listeachtextbook, | 15. Describe any biases,
List each course or other differences and single-sex programs. a. For coeducational rationsle or reason for curmmiculum, study stereotypes, or
progrem. between females progranss, describe any discriminatory or this different trestment. guide, or cther discrimination in the

and meles different treatment of females and males. b. For materials used. materials.
regardmng admis- single-sex programs, deseribe any ways that

ston or parallel programs are not comparable.

accessibility.

a. Coeducationcl

b Females only

¢. Males only




125  AppendixB

Birth Control and Family Planning Services

16. Does the schoo! provide sny birth control or family planaing services? Yes ____ Neo

If YES, provide the following information:

17. Identify end
list each hintk
control and
family planning
service.

18. What
department,
group, or unit
provides the
service?

19. Indicate the total
number of students
who use esch
service. Then
indicate what
percentsage is
femnsle.

20. Diescribe any diffcrences between females and males
regarding admission ar accessibility.

Total e, Female

21. Describe any discriminatory or different trestment of females and meles, or ireatment thot has a dispamte impact on one sex ur the other.

23. Identity and describe any other equity or discrimination problems in admission or accessibility to or treatment in family planning services for
minoritv or disabled females,

LYY ;ot
1 D i



Gynecological and Reproductive Health Care

Extent of Gynecological Services and the Treamment of Students Who Receive These Services

1. Does the school provide full-coverage health service? ___ Yes No
Continue to the following quesiions, even if the answer is NO.
Services available for most routine Services available to meet the gynecological and Are gynecological services
nongynecological health sroblems reproductive health needs of women (e.g., pelvic compsnable to, better than, or les
(e.g., colds, infections, injuries, examinations, pop smears) adequate than nongyne-
allergies) cological services? Explain.

2. Physical exaeinations and rostine ircatment

a. Briefly describe the physical examination and
treatment services provided and how extensive they
are.

b. Specify who provides the services, and indicate

their general level of expertise (high, average,
low).

¢. Specify the cost to the student, and who or what
ocovers this cost.

d. Specify the days and hours when services are
gvailable.

¢. Indicste any other relevant informetion or
differences (such as the convenience of the location
or accessibility for physically disabled stadents).

3. Laboratery tests and procedures
a. List each test svailsble and the cost to the
student.

b. Indicate relevant informetion or differences
between services for routine health concemns and
gynecological services (such as providers,
schedules, msurance coverage, and sccessi-
bility).

4. Emergency services
a. Describe emergency or acute care availsble
1o students.

b I~dicate relevant information or differences
(such as providers, schedules, insurance coverage,
and accessibility).

133
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Admission, Accessibility, and Treatment of Students Who Use Other Reproduciive Health Services

5. Provide the following information:

a. List reproductive health services b. Describe any differences between services gvailable €. Describe ways thes - services are not comparable or
not already described. to women and services available to men. equitable for women and men.

Physical examinatioss and

rove ine treaiment

Laboratory tests and

procedures

Emergency services
1
3

T

poce B
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Student Health Insurance

Basic Information

1. Name and address of insurance company: e —— -

3. Annual cost of the basic policy for individusl students: S_____

4. Annual cost of additional coverage that ¢-un be purchased (other than pregnancy coverage), such as

a. High-option covemge s
b. Family coverage -
c. Other coverage $ Specify

Treatment of Pregnancy and Pregnancy-Related Condiiions
5. Iseligibility for coverage and benefits for pregnancy and pregnancy-related conditions the same as for other medical conditions?
Yes No

If NO, describe how eligibility differs for pregnancy and pregnancy-related conditions.

6. Isthe costof insurance for pregnancy and pregnancy-related conditions included in the cost of the regular student health insurance policy (even
if this coverage is more limited than the coversge for other medica? conditions?

Yes No

I NO, describe any specific pregnancy coverage that students can purchase, even if it is less comprehensive than coverage for other conditions.
Also, indicate the cost of any additional coverage.




Treatment of Pregnancy and Pregnancy-Related Conditions,

and Treatment of Gynecological and Reproductive Services

7. Describe all ways that the coverage for pregnancy and pregrancy-related conditions and gynecalogical and reproductive services differs from the coversge of other medical conditions

({accidents, illnesses, and sicknesses).

“ovemge for
other medical
conditions
{ilMnesses,
accidents,

and sicknesses)

Pregnancy and Pregnency-Related Conditions

Coverage for
pregnancy and
pregnancy-related

Is coversge cxactly
the same or is it different
from that for other
medical conditions?

Gynecologics] and Reproductive Services
Covenyge for Is coverage exactly the same
gynecological and | oris it different from that for
reproductive other medical conditions?
services

informetion

a. No differences; exactly the same in ALL respects.

b. Maximum dollar limit cn benefits.

¢. Maximum dollar benefi* per incident.

d. Amount of deductible.

e. Amount of co-payment.

{. Conditions that are specifically excluded.

g. Schedule or method for detenmining reimbursable
or covered costs.

k. X-rays, laborstory and other fests, and medication
coverage and cost to the student.

i. Coverage of in-hospital and out-of-hospital expenses.

J. Coverage of physical exams, disgnostic services,
and routine or preventive care.

k. Length of coverage after the event (e.g., iliness,
surgery, delivery).

L Coverage of specialists’ fees.

m. Restrictions, if any, on the basis of marital status.

n Time limits on preexisting conditions.

o. Maximum number of hospital days allowed.

p. Other (describe any other ways that the
coverage differs).

P

toem
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Coverage of Other Health Services and Accidents

8. What, if any, sdditional exclusicns from covemge, limitations, or conditions apply only to one sex orhav - g disproportionate impact on one

sex?

Coverage of Athletic Accidents and Injuries

9. Is the coverage for all-female and all-male teams and athletes exacdy the same?

Yes No

10. If NO, describe or explain how the coverage differs, and indicate whether the males or the females have the most comprehensive coverage.
For example, there may be

a. Different insurance companies (this may not be relevant, but it makes it more likely that the policies are not equal)

b. Different eligibility requirements

c. Different deductible or doliar limits

d. Different extent of coverage (for example, are women covered only during games, while men are covered for practices and when not

competing, as well as during games?)

e. Different coverage of supporn personnel (such as Managers or trainers) e L
f. Different cost to female and male athletes S e —— ——
g. Other differences (specify what these other differences are) S
11.  Describe any exclusions especially important to women (such as sports gynecology or pregnancy).
12. If any team(s) gets special or extra coverage, identify the team(s) and describe this extra coverage.
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Sports Medicine

Availability of Medical Personnel and Assistance

1. Types of modical
assistance and services

2. List teams receiving each service or type of

assistance.

3. Indicate who provides the service of

agsistance.

2. Men's teams

b. " omen's tcams

a. Men's icams

b. Women's teams

4. Describe differences in the quality or extent of services
available to women's and men’s teams.

a. Physical exams

b. Routine health care

¢. Aid for injuries (at home and
gway games and at
prachces)

d. Availahility of emergency
and ambulance services {at
home and away games

and at practices)

¢. Availability of medical
supplies (at home and

sway games, practices,
and other times)

{. Follow-up care for injuries

8. Specialist care(such as ortho-

pedists oF Spoas gynecology
care)

h. Other services (such as
tsping, proper fiting of
equipment; specify the
services)




Availability and Qualifications of Athletic Trainers

3. List each spont 6. Who arc the trainers? 7. What is the average| B. List the services (9. List other
by women's — number of tf incrs trainers actually information relevant
and men's wams, | & N@mﬁ and b. Salary of each . Hours por week d Qunhﬁcgums and u&ltu:r available 10 each provide. to the quality of
utle of each trainer (per seasm, | and weeks per year information about rainers | oo during home athletic trainers and
trainer for each | per spont, or per lhfn trainer works games, away the availability of
sport year) with cach team games, practices, their services.
and other times?
Women's teams
Menr's teams




Availability and Quality of Weight, Training, and Conditioning Facilities

10. List each major
picce of equipment.

11, Indicate where the
equipment is located.

12. List the teams thst
usc the eguipment.

13. Give the day$ and hours when the
equipment is available.

14. Describe any sharing
sfrangements or priority use
of the equipment.

15, Provide other relevant
information.

o, Avadable to men only

{b. Available to women only

c. Available to both
wornen and men

it




lcohol- and Drug-Abuse Services and Programs

asic Information,

wd Admission and Accessibility 1o Programs and Services

. Does the school provide sny services or programs regarding alcohol or diug abuse?

Yes

a. IfNO, describe any ways that the absence of services falls unequally on onie sex or the other.

No

L.b. I* YES, list and briefly describe each service and program.

2. Indicate the total number of students
who annually use each service or
program. Then indicate what
percentage is female.

Total %% Female

3. If the numbers are not approximately equal for females and ma’es using
cach service or program, give the school's rationale or reason-. 1or the
disproportion.

Alcohol-abuse services and prograrms

Drug-abuse services and programs

¥
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Treatment of Students in Programs and Services,
and Materials Used in Programs and Services

(1.b. continued) 4. Describe any different or discriminatory 5. Give the school's 6. Describe any other equity or 7. List any materialsused | &. Qescribe any
List and describe treatment of or services available to females | rationale or reasons for discrimination problems. by alcohol- and biases,
each service and and males, or treatment that has a this different or drug-sbuse programs and | stereotypes, or
program. disproportionate effect on one sex or the discriminatory services, OMSSIONS.
cther. treatment.
Alcokol abuse
Drug abuse

L

-



Mental Health Services

Basic Information,

and Admission and Accessibility to Programs and Services

1. Docs the school provide any mental health services?

Yes

No

a. If NO, describe any ways that the absence of services falls unequally on one sex orthe other. —

L.b. If YES, list and describe each sesvice.

2. Indicate the total number of
students who annually use
cach service. Then indicate
what percentage is female.

Total

% Female

3. If the numbers are not approximately equal for females and males for esch service, give the
school’s rationale or reasons for the disproportion.

Services aimed a: the general studens body

Services aimed at, or disproportionately used by,
Jemales

Services aimed at males

CONTINUED
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Treatment of Students in Programs and Services,
and Counseling and Appraisal Materials

(1.b. continued)
List and describe each service.

4. Describe any different or discriminatory treatment of or
services available to females and males, including
treatment that has a disproportionate impact on one sex of
the other.

5. Give the schoul's
raticnale or reasons
for this different
or discriminatory
treatment.

6. Deseribe any other
oauity or
discrmination

probi=ms.

7. List any
counseling or

maternials
used by the
school.

8. Describe any
discrmination,
biases, or

stereotypes.

Services aimed at the gencral
Studeni body

Services aimed at, or
disproportionately used b,
females

Services aimed at males

It
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Other Health Services and Programs

Basic Informatior

1. Does the school provide any services or programs m cach area?

Yes (go to the next
page)

Ne

a. If NO, describe nay ways that the absence of services falls
unequally on one sex or the other,

Dental screcning and
services

Immunization and screening
services and requirements

Services for victims of incest
and child abuse

Nutrition and weight-control
services

Environmental and
accupational kealth and safety

Other care and services

‘ONTINUED

o
¥
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Admission and Accessibility to Programs and Services

1.b. If YES, list and briefly
describe each service and
program for each area.

2. Indicate the total number of
students who annually v ~ each
service. Then indicate what

percentage is female.

Total

% Female

3. If the numbers are not approximately equal for females and males for each service or program, give the
school's rationale or reasons for the disproportion.

Dental screening and services

Imanunization and screening services and
requirements

Services for vietims of incest
and child abuse

Nuirition and weig ht control services

Environmnental and ot cupational
health and safety services

Other care and services

CONTINUED
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Treatment of Students in Programs and Services,
and Materials Used in Programs and Services

(Lb. continued) 4. Describe anv different of discriminatory treatment of or |S. Give the school's rationale or|6. Describe any other equity or |7. List any 8. Describe any
List and describe each service services available to females and males, including reasons for this different or | discriminatory policies or materials bigses,
for each area. treatment that has a disproportionate impact on one sex discriminatory treatment. practices. used stereotypes,
or the other. with these omissions,
programs and | or
services. discrimination.
Dental screening and services

Imununcation and screening
services and requirernents

Services for victims of incest and
child abuse

Nutrition and weight-control
services

Envirenmental and occupational
healt} and safety services

Other care and services

160 1€:
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Conclusion

Summary of Findings

. Check here if

there is no sex-
equity problems
whatsoever in
this area.

2. Describe any sex -equity
problems.

3. If no services are
provided in this area
and this omission
affccts females more
than males, describe
and explain.

4. Provide any
comments of other
information here.

Pregrancy

Admission

Treatment in regular programs

Treatment in special programs

Pregnancy-related health services

Sex education

Admission and accessibility

Trestment

Matenals

Birth control

Admission and accessibility

Treatment

Gynecological and reproductive
kealth care

Gynecological services

Orher reproductive health services

Student health inswrance

‘ireatment of pregnancy

Treatment of g, ecological and
reproductive services

Other health services and accidents

Athletic secidents and injuries

CONTINUED
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1. Check here if

these are no sex-

equity problems
whatscever in
this area.

2. Describe any sex-equity
problems.

3. If no services are
provided in this area
aad this omission
affecis females more
than males, describe
and explain,

4. Provide any
comments or other
nformation herc.

Sports medicine

Medical personnel and assistance

Athletic trainers

Weight, training, and condi-
tioning equipment

Alconel and drug abuse

Admission and accessibility

Treatment

Materials

Mental kealth services

Admission and accessibility

Treatment

Counseling and appraisal materials

Other kealth scrvices and programs

Admission and acoessibility

Treatment

Matenals

16,
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